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GenTLEMEN,—In comparing the present state of jurispru- 
dence with that of former times, we have much reason for 
congratulation. In governments purely despotic the laws 
rarely undergo any considerable changes through a long series 
of ages. ‘The fundamental institutions, (for such there must 
be in all civilized societies), whether modelled at first by acci- 
dent or by design, by caprice or by wisdom, assume a settled 
course, which is broken in upon only by positive edicts of the 
sovereign, suited to some temporary exigency. ‘These edicts 
rarely touch any general regulation of the state, and still more 
rarely attempt any general melioration of the laws. For the 
most part they affect only to express the arbitrary will of the 
monarch, stimulated by some pressing private interest, or grat- 
ifying some temporary passion, or some fleeting state policy. 
There is in such governments what may be called a desolating 
calm, an universal indisposition to changes, and a fearfulness 
of reform on all sides ; on the part of the people, lest it should 
generate some new oppression, and on the part of the ruler, 
lest it should introduce some jealousy or check of his arbitrary 
power. In such countries the Law can scarcely be said to 
have existence as a science. It slumbers on in a heavy and 
drowsy sleep, diseased and palsied. It breathes only at the 
beck of the sovereign. It assumes no general rules, by which 
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rights or actions are to be governed. Causes are decided 
summarily, and more with reference to the condition and cha- 
racter of the parties, than with reference to principles; and 
judges are ministers of state to execute the policy of the cab- 
inet, rather than jurists to interpret rational doctrines. 

Under such circumstances the lapse of centuries scarcely 
disturbs the repose of the laws, and men find themselves stand- 
ing in the same crippled posture, which was forced upon their 
ancestors, long after their sepulchres have mouldered into 
dust, and the names of the oppressor and the oppressed are 
sunk into doubtful traditions. The laws of the Medes and 
Persians were proverbially immutable. The institutions of 
China have undergone no sensible change since the discovery 
.and doubling of the Cape of Good Hope; and the pyramids of 
Egypt, lost as their origin is in remote antiquity, are not per- 
haps of a higher age, than some of its customary laws and in- 
stitutions. And it may be affirmed of some of the eastern 
nations, that through all the revolutions of their dynasties it is 
difficult to point out any fundamental changes in the powers of 
the government, the rights of the subject, or the laws, that 
regulate the succession to property, since the Christian era. 

In free governments, and in those where the popular inter- 
ests have obtained some representation or power, however lim- 
ited, the case has been far otherwise. We can here trace a 
regular progress from age to age in their laws, a gradual adapt- 
ation of them to the increasing wants and employments of 
society, and a substantial improvement corresponding with their 
advancement in the refinements and elegancies of life. In the 
heroic and barbarous ages, the laws are few and simple, ad- 
ministered by the prince in person, assisted by his compeers 
and council. But as civilization advances, the judicial powers 
are gradually separated from the executive and legislative 
authorities, and transferred to men, whose sole duty it is to 
administer justice and correct abuses. The punishment of 
crimes, at first arbitrary, is gradually moulded in a system, and 
moderated in its severity; and property, which is at first held 
at the mere pleasure of the chief, acquires a permanency in its 
tenure, and soon becomes transmissible to the descendants of 
those, whose enterprise or good fortune has accumulated it. 
Whoever examines the history of Grecian, or Roman, or Gothic, 
or Feudal jurisprudence, will perceive in the strong lines, which 
may every where be traced, the truth of these remarks. And 
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it is matter of curious reflection, that while the laws and cus- 
toms of the East seem in a great measure to have been station- 
ary since the Christian era, those of Europe have undergone 
the most extraordinary revolutions; attaining at one period 
great refinement and equity, then sinking from that elevation 
into deep obscurity and barbarism under the northern invad- 
ers, and rising again from the ruins of ancient grandeur to 
assume a new perfection and beauty, which first softened the 
features, and then extinguished the spirit of the feudal system. 

It is not however upon topics of this sort, suggested by a 
broad and general survey of the past, however interesting to 
the philosophical inquirer, that I propose to dwell at this time. 
My purpose rather is, to offer some considerations touching the 
past and present state of the common law, and to suggest 
some hints as to its future prospects in our own country, and 
the sources from which any probable improvements must be 
derived. In doing this, 1 shall attempt nothing more than a 
few plain sketches, contenting myself with the hope of being 
useful, and leaving to others of higher talents and attainments, 
the more ambitious path of eloquence and learning. 

The history of the common law may be divided into three 
great epochs ; the first extending from the reign of William the 
Conqueror to the Reformation; the second from the reign of 
’ Elizabeth to the Revolution, which placed the house of Bruns- 
wick on the throne; and the third including the period, which 
has since elapsed, down to our own time. 

The first of these epochs embraces the origin and complete 
establishment of the feudal system, with all its curious bur- 
thens and appendages ; its primer seizins, its aids, its reliefs, its 
escheats, its wardships, its fines upon marriages and aliena- | 
tions, and its chivalrous and socage services. Connected with 
these were the distinct establishment of tribunals of justice, 
administered first by Judges in Eyre, and afterwards by Courts 
at Westminster ; the introduction of assizes and writs of entry, 
and the perfecting of all those forms of remedies, by which 
rights are enforced and wrongs redressed. Some of the most 
venerable sages of the law belong to this period; the method- 
ical and almost classical Bracton; the neat and perspicuous 
Glanville; the exact and unknown author of Fleta; the crimi- 
nal treatise of Britton; the ponderous collections of Statham, 
Fitzherbert and Brooke; and above all the venerable Year 
Books themselves, the grand depositories of the ancient com- 
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mon law, whence the Littletons and the Cokes, the Hobarts 
and the Hales of later times drew their precious and almost 
inexhaustible learning. Of these blacklettered volumes few in 
our days can boast the mastery. Even in England they are 
suffered to repose on dusty and neglected shelves, rarely dis- 
turbed, except when some nice question upon an appeal of 
death, upon the nature of seizin, or upon proceedings in writs 
of right, calls them up, like the spirits of a departed age, to 
bear their testimony in the strife. This too was the age of 
scholastic refinements, and metaphysical subtleties and potent 
quibbles and mysterious concéits ; when special pleading pored 
over its midnight lamp, and conjured up its phantoms to per- 
plex, to bewilder, and sometimes to betray. This too was the 
age of strained and quaint argumentation, when the discussions 
of the bar were perilously acute and cunning. And yet, 
though much of the law of these times is grown obsolete, and 
the task of attempting a general revival is hopeless, it can- 
not be denied, that it abounds with treasures of knowledge. It 
affords the only sure foundations in many cases, on which to 
build a solid fabric of argument; and no one ever explored its 
depths, rough and difficult as they are, without bringing back 
instruction fully proportioned to his labor. 

The commencement of the second period is rendered re- 
markable by the enactment of two statutes, which have probably 
conduced more than any others to change the condition of real 
property, and at the same time that they have facilitated its 
application to the business and the wants of real life, have in 
no small degree rendered its titles intricate. I allude to the 
great statutes of Wills and of Uses in the reign of Henry VIII. 
The former of them has crowded our books of reports with 
cases more numerous and more difficult in construction than 
any other single branch of the law. The latter, followed up 
by the statute of Elizabeth of Charitable Uses, laid the foun- 
dation of that broad and comprehensive judicature, in which 
equity administers through its searching interrogatories, ad- 
dressed to the consciences of men, the most beneficent and 
wholesome principles of justice. ‘The whole modern structure 
of Trusts, infinitely diversified as it is, by marriage settlements, 
terms to raise portions or to pay debts, contingent and springing 
appointments, resulting uses and implied trusts,—grew out of 
this statute, and the constructions put upon it. And itis scarcely 
figurative language to assert, that the scintilla juris of Chud- 
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leigh’s case, is the spark, that kindled that flame, which has 
burned so brightly and benignantly in the Courts of Equity in 
modern times. 

Two statutes equally remarkable adorned the close of this 
second period; the one the statute of Habeas Corpus, the 
great bulwark of personal liberty, the other the statute abolish- 
ing the burthensome tenures of the Feudal Law. ‘These were 
the triumphs of sound reason and free inquiry over the dictates 
of oppression and ignorance. ‘They were the harbinger of 
better days, and gave lustre to an age, which was scarcely 
redeemed from profligacy by the purity of Lord Hale, and 
was deeply disgraced by the harsh and vindictive judgments 
of Lord Jeffries. Yet through the whole of this period we 
may trace a steady improvement in the great departments of 
the law. Under the guidance of Lord Bacon the business 
of Chancery assumed a regular course, and at the distance of 
two centuries, his celebrated Ordinances continue to be the 
polestar, which directs the practice of that court. A more 
noble homage to his memory, or a more striking proof of the 
profoundness of his genius, and of the wisdom and compre- 
hensiveness of his views, can scarcely be imagined. And it 
may be truly affirmed, that his Novum Organum scarcely in- 
troduced a more salutary change in the study of physics and 
experimental philosophy, than his Ordinances did in the prac- 
tical administration of equity. The common law, too, par- 
taking of the spirit and enterprise of the times, gradually shifted 
and widened its channels. Courts of justice were no longer 
engaged in settling ecclesiastical or feudal rights and services. 
The intricacies of real actions were laid aside for the more 
convenient and expeditious trial of titles by ejectment. As- 
sizes and writs of entry fell into neglect, and the subtleties of 
logic were exchanged for the more useful inductions of common 
sense. Arguments were no longer buried under a mass of 
learning ; and Reports, instead of overwhelming the profession, 
as in the pages of the venerable Plowden, with a flood of an- 
cient authorities and curious analogies, began to be directed 
to the points in controversy with brevity and exactness. Phi- 
losophy, too, lent its aid to illustrate the science, and the 
criminal law, though occasionally disgraced by abuses, was 
softened by the humanity, illustrated by the genius, and me- 
thodised by the labors of the greatest luminaries of the law. 

The third period may not inaptly be termed the Golden Age 
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of the Law; since it embraces the introduction of the principles 
of commercial law, and the application of them with won- 
derful success to the exposition of the then comparatively 
novel contracts of bills of exchange, promissory notes, bills of 
lading, charter parties, and, above all, policies of insurance. 
Lord Holt with great sagacity and boldness led the way to 
some of the most important improvements by his celebrated 
judgment in Coggs vs. Barnard, in which the law of bailments 
is expounded with philosophical precision and fulness. It is 
true, that the leading maxims are borrowed from the Roman 
Law, as the beautiful treatise of Sir William Jones sufficiently 
explains to the humblest student ; but the merit of Lord Holt 
is scarcely lessened by this consideration, since he had the 
talent to discern their value, and the judgment to transfer them 
into the English code. The modest close of his opinion in 
this case shews, how little the law on this subject was at that 
time settled, and how much we owe to the achievements of a 
single mind. ‘I have said thus much’ (is his language) ‘on 
this case, because it is of great consequence, that the law should 
be settled on this point. But I don’t know whether I may 
have settled it, or may not rather have unsettled it. But 
however that may happen, I have stirred these points, which 
wiser heads in time may settle.’ Wiser heads have not set- 
tled these points. This branch of the law stands now at the 
distance of more than a century on the immoveable foundation, 
where this great man placed it, the foundation of reason and 
justice. And if he had left no other judgment on record, this 
alone would justify the eulogy of an eminent modern judge, 
that ‘he was as great a lawyer as ever sat in Westminster 
Hall.’ 

The doctrines of the Courts of Equity during this last period 
have attained a high degree of perfection, though the origin of 
them must in many cases be admitted to belong to the pre- 
ceding age. Lord Nottingham brought to the subject a strong 
and cultivated mind, and pronounced his decrees after the 
most cautious and painstaking study. Lord Cowper and Lord 
Talbot pursued the same career with the genuine spirit of 
jurists. But it was reserved for Lord Hardwicke, by his deep 
learning, his extensive researches, and his powerful genius, to 
combine the scattered fragments into a scientific system}; to 
define with a broader line the boundaries between the depart- 
ments of the common law and chancery; and to give certainty 
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and vigor to the principles as well as the jurisdiction of the 
latter. Henceforth equity began to acquire the same exactness 
as the common law; and at this moment there is scarcely a 
branch of its jurisprudence, that is not reduced to method, and 
does not in the harmony of its parts rival the best examples of 
the common law. Our own age has witnessed in the labors 
of Lord Eldon, through a series of more than twenty-five 
volumes of reports, a diligence, sagacity, caution, and force 
of judgment, which have seldom been equalled, and can 
scarcely be surpassed ; which have given dignity, as well as 
finish, to that curious moral machinery, which, dealing in an 
artificial system, yet contrives to administer the most perfect 
of human inventions, the doctrines of conscience ex «quo et 
bono. 

There is another great name, which adorns this period, re- 
specting whom it is difficult to speak in terms of moderated 
praise, and still more difficult to preserve silence. England 
and America and the civilized world lie under the deepest 
obligations to him. Wherever commerce shall extend its 
social influences ; wherever justice shall be administered by 
enlightened and liberal rules; wherever contracts shall be ex- 
pounded upon the eternal principles of right and wrong ; 
wherever moral delicacy and juridical refinement shall be 
infused into the municipal code, at once to persuade men to 
be honest, and to keep them so; wherever the intercourse of 
mankind shall aim at something more elevated than that gro- 
velling spirit of barter, in which meanness and avarice and 
fraud strive for the mastery over ignorance, credulity and 
folly,—the name of Lord Mansfield will be held in reverence 
by the good and the wise, by the honest merchant, the en- 
lightened lawyer, the just statesman, and the conscientious 
judge. The maxims of maritime jurisprudence, which he 
engrafted into the stock of the common law, are not the exclu- 
sive property of a single age or nation, but the common pro- 
perty of all times and all countries. They are built upon the 
most comprehensive principles, and the most enlightened ex- 
perience of mankind. He designed them to be of universal 
application, considering, as he himself has declared, the mar- 
itime law to be, not the law of a particular country, but the 
general law of nations. And such under his administration it 
became, as his prophetic spifit, in citing a passage from the 
most eloquent and polished orator of antiquity, seems gently 











8 Judge Story’s Address. [ Jan. 


toinsinuate. Non erit alia lex Rome, alia Athenis ; alia nunc, 
alia posthac ; sed, et apud omnes gentes et omni tempore, 
una eademque lex obtinebit. He was ambitious of this noble 
fame, and studied deeply and diligently and honestly to acquire 
it. He surveyed the commercial law of the continent, drawing 
from thence what was most just, useful and rational ; and left 
to the world as the fruit of his researches, a collection of gen- 
eral principles, unexampled in extent and unequalled in excel- 
lence. The law of lusurance was almost created by him; and 
it would be difficult to find a single leading principle in the 
beautiful system, that surrounds and protects the commerce of 
our times, which may not be traced back to the judgments of 
this surprising man. Of him it cannot be said, Stat magni 
nominis umbra. His character as a statesman and an orator, 
as the rival and the equal of Chatham and Camden, would 
immortalize him. But the proudest monument of his fame is 
in the volumes of Burrow and Cowper and Douglass, which 
we may fondly hope will endure as long as the language, in 
which they are written, shall continue to instruct mankind. 

I have been drawn into these remarks on the character of 
Lord Mansfield, beyond the scope of my original intention, by 
my extreme solicitude to impress the younger members of the 
profession with a due sense of his learning and his labors. It 
appears to me, that his judgments should not be merely referred 
to, and read, on the spur of particular occasions, but should be 
studied as models of juridical reasoning and eloquence. I 
know not, where a student can learn so much or so well, as in 
the reports which I have named; and there is scarcely a sen- 
tence, which dropped from his lips, which may not prove of 
permanent utility to the profession. Our young men of the 
present day are apt to confine their reading too much to ele- 
mentary treatises. The utility of these cannot be doubted; 
but the reports are the true repositories of the law; and of 
these none are so interesting and so convincing, as those which 
are graced by the persuasive judgments of Lord Mansfield. 

The principal improvements in the law during the period, 
which has last past under review, may be summed up under 
the following heads. 1st. A more enlarged and liberal inter- 
pretation of contracts. 2d. The adoption of the great princi- 
ples of commercial law, borrowed from the usages of merchants, 
the dissertations and commentaries of foreign jurists, and the 
inductions of philosophical inquiry. 3d. The enlargement of 
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the remedy by assumpsit, moulding it, as in the action for 
money had and received, to the most important purposes of a 
bill in equity. 4th. The reducing of many doctrines of the 
law to systematical accuracy by rejecting anomalies, and de- 
fining and limiting their application by the test of general rea- 
soning. 

Without doubt many of these changes were brought about 
by the enterprise of commerce and the philosophizing spirit of 
the times. The former rendered indispensable the introduc- 
tion of many general principles to regulate the complicated 
business of trade, and to protect and encourage navigation. 
The latter, by accustoming the profession to more compre- 
hensive argumentation and more perfect generalizations, gra- 
dually wore away that exclusive devotion to technical rules 
and ancient practices, and the narrow policy of the old law, 
which had been for ages the reproach of the Benchers of 
Westminster Hall. The common law had its origin in ignorant 
and barbarous ages; it abounded with artificial distinctions and 
crafty subtleties, partly from the scholastic habits of its early 
clerical professors, and partly from its subserviency to the nar- 
row purposes of feudal polity. When this polity began to 
decline, the mass of its principles was so interwoven into the 
texture of the law, and so consecrated by authority, that it 
became dangerous, if not impracticable, to disentangle it. 
There was therefore a natural jealousy of changes, lest they 
should work mischiefs in the venerabie fabric. It was not until 
the current of society had taken a new direction, and com- 
merce had worn its channels wide and deep through the whole 
country, that the necessities of trade compelled the profession 
to look abroad for doctrines of more general application. Yet 
it cannot be denied, that the progress of improvement was slow, 
and that the genius of Lord Mansfield, by outstripping that of 
the age at least a half century, accomplished with brilliant 
success what a few may have ventured to hope for, but no one 
before him was bold enough to execute. ‘The remarks of Mr. 
Justice Buller, a proud name in the English law, in the case 
of Lickbarrow vs. Mason, fully confirm the views, that I have 
attempted to unfold. ‘ Before that period,’ (says he) ‘we 
find that in courts of law all the evidence in mercantile cases 
was thrown together; they were left generally to the jury, and 
they produced no established principle. From that time we 
all know the great study has been to find some certain 
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general principles, which shall be known to all mankind, not 
only to rule the particular case, but to serve as a guide for the 
future. Most of us have heard these principles stated, reason- 
ed upon, enlarged, and explained, till we have been lost in ad- 
miration of the strength and stretch of the human understand- 
ing.’ 

Although the causes, to which I have alluded, contributed 
in a high degree to the advancement of the law, yet there is 
another, which in my judgment had a decided, though silent 
Operation in its favor. I refer to the change in the tenure of 
office, by which the judges, instead of being dependent on the 
pleasure of the Crown, enjoyed their offices during good be- 
havior. This measure of consummate wisdom forms a part 
of the solemn act of settlement, which fixed the succession of 
the throne of England in the house of Hanover, and was adopt- 
ed not merely to secure the personal independence of the 
judges, but the purity and independence of the law. The 
first effect was to check the undue influence of the Crown 
through its judicial patronage; the next and not least import- 
ant was to restrain the tumultuary excitements of the people. 
Men for the most part are willing to submit to the laws, when 
faithfully and impartially administered. If they are satisfied, 
that the judges are incorruptible, they acquiesce in their decis- 
ions, even when they may suspect them to be erroneous, 
as the necessary homage, by which their own rights and liber- 
ties are permanently secured. But if the fountain of justice 
is impure, and sends forth bitter waters, stained by influences, 
which are not avowed, and yet are scarcely covered; if judges 
are removed at pleasure and appointed at pleasure, to gratify 
a favorite or a faction, an arrogant minister or a violent House 
of Commons; it is easy to foresee, that jealousy will lead to 
distrust, and distrust to hatred, and hatred to disobedience, and 
disobedience to resistance, which, if it stops short of treason, 
will yet utter itself in deep complaints, until public confidence 
is universally shaken, and armies become necessary to support 
the execution of the laws. Considerations of this sort have 
always impressed me with the belief, from the first moment, 
that I ventured into the deeper studies of the law, that the in- 
dependence of the judges is the great bulwark of public liberty, 
and the great security of property; and that the revolution of 
1688 would have been but a vain and passing pageant, a noble 
but ineffectual struggle against prerogative, if the triumph of 
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its principles had not been secured by this practical means of 
enforcing them. Throughout the reigns of both the Charleses 
and both the Jameses, it is melancholy to remark the perpetual 
changes on the bench, induced by favoritism, or discontent, or 
an attempt to overawe the courts. The noble answer of Lord 
Coke to the inquiry of the king in the dispute about com- 
mendams, what he would do, if the Crown in any case before 
him required the judges to stay proceedings, ‘that he would 
do that, which would befit a judge to do,’ is worthy of everlast- 
-ing remembrance. [But it was his solitary answer. ‘To the 
disgrace of the age, all the other judges, intimidated by the 
king and his haughty chancellor, ‘ the wisest, greatest, meanest 
of mankind,’ promised implicit submission to the commands of 
the Crown. And even Lord Coke for his conduct on other 
occasions drew from the king the bitter, though perhaps un- 
just rebuke, ‘that he was the fittest instrument for a tyrant, 
that ever was in England.’ In the reign of Charles II. the con- 
duct of the crown was more openly profligate, and its influence 
exerted to affect the judgments of the courts, even in private 
suits. It is matter of history, that Sir Edmund Saunders, 
after having advised the proceedings in the Quo Warranto 
against the city of London, was promoted to the Chief Justice- 
ship of the King’s Bench, not on account of his talents, his 
learning, or his virtues, but on account of his known devotion 
to the interests of the Crown. Such are some of the more 
offensive forms, under which the tenure of offices during pleas- 
ure will sometimes exhibit men, from whose elevation of cha- 
racter better things might be expected. But the more silent 
and unobtrusive influence of popular dependence, though less 
striking to the vulgar eye, is not less subversive of the great 
purposes of justice. It is indeed more dangerous to the liberty 
and property of the people, since it assumes the attractive ap- 
pearance of obedience to the will of the majority, and thus 
without exciting jealousy or alarm tramples under foot all 
those, who refuse to obey the idol of the day. How can it be 
reasonably expected, that the law should flourish as a science, 
when the judges are doomed to resist the humors of the prince, 
or the clamors of the populace, at the peril of those stations, 
which may constitute their only refuge from pecuniary distress? 

If the old tenure of office had remained, we might still have 
possessed many valuable judgments of the later common law 
judges. But we should have searched in vain for those bright 
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displays of independence and virtue, for those beautiful argu- 
ments in defence of private rights, for those finished illustra- 
tions of pure and exalted equity, and for those comprehensive 
commentaries upon commercial law, which have immortalized 
their memories. If their places were of any value, they must 
have resigned them, or remained the timid followers of the old 
law, without the ambition to improve its doctrines, or the hard- 
ihood to encounter the alarm of innovation. Lord Mansfield 
would scarcely have sustained himself on the bench, in the 
midst of so many political and professional foes, to utter the 
thrilling declaration, ‘I wish for popularity; but itis that pop- 
ularity, which follows, not that which is run after. It is that 
popularity, which sooner or later never fails to do justice to the 
pursuit of noble ends by noble means. I will not do that, 
which my conscience tells me is wrong upon this occasion, to 
gain the huzzas of thousands, or the daily praise of all the 
papers, which come from the press. I will not avoid doing 
that, which I think is right, though it should draw on me the 
whole artillery of libels, all that falsehood and malice can in- 
vent, or the credulity of a deluded populace can swallow. I 
can say with another great magistrate upon an occasion and 
under circumstances not unlike, Ego hoc animo semper fui, ut 
invidiam virtute partam, gloriam, non invidiam, putarem.’ 
The review, which has been hitherto sketched of the history 
of the common law, however imperfectly, is confined altogether 
to British jurisprudence. Before the American Revolution, 
from a variety of causes which it is not difficult to enumerate, 
our progress in the law was slow, though not slower perhaps 
than in the other departments of science. ‘The resources of 
the country were small, the population was scattered, the bus- 
iness of the courts was limited, the compensation for profes- 
sional services was moderate, and the judges were not generally 
selected from those, who were learned in the law. The colo- 
nial system restrained our foreign commerce, and as the prin- 
cipal trade was to or through the mother country, our most 
important contracts began or ended there. ‘That there were 
learned men in the profession in those times it is not necessary 
to deny. But the number was small, and from the nature of 
the business, which occupied the courts, the knowledge requir- 
ed for common use was neither very ample nor very difficult. 
The very moderate law libraries then to be found in the coun- 
try would completely establish this fact, if it could be seriously 














1829. | Judge Story’s Address. 13 


controverted. Our land titles were simple. Our contracts 
principally sprung up from the ordinary relations of debtor and 
creditor. Our torts were cast in the common mould of tres- 
passes to lands or goods, or personal injuries; and the most im- 
portant discussions grew out of our provincial statutes. Great 
lawyers do not usually flourish under such auspices, and great 
judges still more rarely. Why should one accomplish himself 
in that learning, which is more of curiosity than use? which 
neither adds to fame nor wealth? which is not publicly sought 
for or admired? which devotes life to pursuits and refine- 
ments not belonging to our own age or country? The few 
manuscripts of adjudged cases, which now remain, confirm these 
remarks. If here and there a learned argument appears, it 
strikes us with surprise rather from its rarity than its extraor- 
dinary authority. In the whole series of our Reports there 
are very few cases, in which the ante-revolutionary law has 
either illustrated or settled an adjudication. 

The progress of jurisprudence since the termination of the 
War of Independence, and especially within the last twenty 
years, has been remarkable throughout all America. More 
than one hundred and fifty volumes of reports are already pub- 
lished, containing a mass of decisions, which evinces-uncom- 
mon devotion to the study of the law, and uncommon ambition 
to acquire the highest professional character. The best of 
our reports scarcely shrink from a comparison with those of 
England in the corresponding period; and even those of a more 
provincial cast exhibit researches of no mean extent, and pre- 
sage future excellence. ‘The danger indeed seems to be, not 
that we shall hereafter want able Reports, but that we shall be 
overwhelmed with their number and variety. 

In this respect our country presents a subject of very seri- 
ous contemplation and interest to the profession. There are 
now twenty-four states in the Union, in all of which, except 
Louisiana, the common law is the acknowledged basis of their 
jurisprudence. Yet this jurisprudence, partly by statute, partly 
by judicial interpretations, and partly by local usages and pe- 
culiarities, is perpetually receding farther and farther from the 
common standard. While the states retain their independent 
sovereignties, as they must continue to do under our federative 
system, it is hopeless to expect, that any greater uniformity 
will exist in the future than in the past. Nor do I know, that 
so far as domestic happiness and political convenience are con- 
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cerned, a greater uniformity would in most respects be desira- 
ble. The task, however, of administering justice in the state 
as well as national courts, from the new and peculiar relations 
of our system, must be very laborious and perplexing; and the 
conflict of opinion upon general questions of law in the rival 
jurisdictions of the different states will not be less distressing 
to the philosophical jurist, than to the practical lawyer. 

It may not be without utility to glance for a few moments 
at some of those circumstances, in which the coincidences and 
differences are most striking and instructive. 

1. And first, as to the regulation of the tranfers of property. 
These are either by the descent and distribution of estates, by 
conveyances inter vivos, or by testamentary dispositions. As 
to the first, so far as my knowledge extends, the canons of de- 
scent in the direct line are the same in all the states. In all the 
states the children and lineal descendants inherit in coparcency, 
without any distinction as to primogeniture or sex. In descents 
in the collateral line, there are some peculiar modifications in 
almost all the states. In some states there is a difference between 
the half and the whole blood ; in others, a difference between 
inheritances ex parte paterna and ex parte materna; in others, 
a difference in the order of succession and representation. 
From the genius of our political institutions, as weil as the 
habits of the people, there is every probability, that inheritances 
will continue to descend substantially in the same manner, as 
long as our free governments endure. An attempt to establish 
the English canons of descent could hardly succeed, but upon 
the ruins of all those institutions, which are considered the best 
protection of a republican government. ‘Then, as to convey- 
ances inter vivos. Lands are universally conveyed by a deed, 
acknowledged by the parties before some competent magis- 
trate, and recorded in some public records kept for the regis- 
try of conveyances of this nature. The ceremony of livery 
of seizin is obsolete, if indeed it have any where a legal entity. 
The common law forms of conveyance are in general use, and 
the statute of Uses being recognised as a part of the common 
or statute law of the states, the English doctrines on these 
subjects are generally adopted. As to testamentary disposi- 
tions. Lands are universally disposable by will. ‘The cere- 
monies, by which solemn testaments are evidenced in most of 
the states, do not materially differ from the English statute on 
this subject. In Virginiaand Kentucky, however, a will wholly 
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written and signed by the testator is good, although there is 
no subscribing witness. In Louisiana the like provision exists ; 
and it is to be observed, that the preceding remarks are in 
general inapplicable to this state, whose jurisprudence being 
founded on the civil law, the forms of conveyances, whether 
they be donations inter vivos, or donations causa mortis, are 
regulated in general conformity to the rule of that law. 

2. As to commercial law. From mutual comity, from the 
natural tendency of maritime usages to assimilation, and from 
mutual convenience, if not necessity, it may reasonably be ex- 
pected, that the maritime law will gradually approximate to a 
high degree of uniformity throughout the commercial world. 
This is indeed in every view exceedingly desirable. Europe 
is already by a silent but steady course fast approaching to 
that state, in which the same commercial principles will consti- 
tute a part of the public law of all its sovereiguties. ‘The un- 
written commercial law of England at this moment differs in 
no very important particulars from the positive codes of France 
and Holland. Spain, Portugal, and the Italian States, the 
Hanseatic Confederacy, and the powers of the North, have 
adopted a considerable part of the same system; and the gen- 
eral disposition in the maritime states to acknowledge the su- 
periority of the courts and code of England leaves little doubt, 
that their own local usages will soon yield to her more enlight- 
ened doctrines.. What a magnificent spectacle will it be to 
witness the establishment of such a beautiful system of juridical 
ethics; to realize, not the oppressive schemes of holy alliances 
in a general conspiracy against the rights of mankind, but the 
universal empire of juridical reason, mingling with the concerns 
of commerce throughout the world, and imparting its beneficent 
light to the dark regions of the poles, and the soft and luxuri- 
ous climates of the tropics. ‘Then, indeed, would be realized 
the splendid visions of Cicero, dreaming over the majestic 
fragments of his perfect republic, and Hooker’s sublime per- 
sonification of the law would stand forth almost as embodied 
truth, for ‘all things in heaven and earth would do her homage, 
the very least as feeling her care, and the greatest as not ex- 
empted from her power.’ 

The commercial law of the Atlantic states has indeed already 
attained to a very striking similarity in its elements. Upon 
the subject of insurance there is no known difference founded 
on local usages or statutes. If the law be differently adminis- 
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tered, it is not, because there is any intention to deviate from the 
general doctrines of that law, but because the nature and ex- 
tent of those doctrines have been differently understood. In 
all the states the same law prevails as to contracts of shipping 
and affreightment. In most of the states bills of exchange 
and promissory notes are negotiable, and rest upon the princi- 
ples, which since the statute of Anne have won their way into 
the common law. Virginia affords the most striking exception 
to this remark ; for, there, a limited negotiability only is recog- 
nised by law, and parties, who are remote endorsers, have no 
remedy against remote endorsers except by a suit in equity. 
Massachusetts, as far as I know, stands alone in her local usage 
of denying days of grace to promissory notes, unless expressed 
on the face of the contract. And it is seriously wished, that 
by a legislative act we might fairly get rid of this anomaly, 
which has not a single ground either of convenience or policy, 
or antiquity to recommend it.* There are some few other dis- 
sonances from the general commercial law, which have exist- 
ence in some of the states, but it would serve no important 
purpose to explain them at this time. 

3. As to remedies, it would be endless to point out the co- 
incidences and differences between the various states. Re- 
medies are necessarily modified by the wants and manners of 
the community, and processes, which from habit are thought 
useful and convenient in one state of society, are rejected as 
burthensome and injurious in another. In several of the New 
England states the attachment of real and personal property 
is allowed upon mesne process, not merely to coerce the ap- 
pearance of the defendant, but to secure a final satisfaction of 
the judgment, if the plaintiff recovers in the suit. ‘This pro- 
cess, except so far as it belongs to foreign attachments (analo- 
gous to our trustee process), is utterly unknown elsewhere, 
and the existence of it among ourselves is contemplated with 
surprise and regret, by those, who are accustomed to the gen- 
eral processes of the common law. It is thought a hardship, 
that any person should be liable to be stripped of his property, 
before it is ascertained judicially, that a good cause of action 
exists against him, and the danger of abuse has been dwelt 





* Since this address was delivered, a statute has been passed in Massachu- 
setts, providing that grace shall be allowed on all promissory notes, orders, and 
drafts, payable at a future day certain, in which there is not an express stipu- 
lation to the contrary. St. Mass. 1824, c. 130. 
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upon with much emphasis and force. And yet perhaps the 
annals of no country present fewer instances of abuse, than 
those of the New England states, which allow this mode of 
proceeding. Personal arrests are rare here, even when pro- 
perty is not to be found; and it is not perhaps hazarding too 
much to assert, that the writ of capias has subjected more 
persons to wrongful imprisonment, than the unjust attachment 
of property has to serious loss and inconvenience. Yet it 
cannot be denied, that the latter process is liable to great abuses, 
and that our exemption from them has resulted principally 
from the sound discretion and integrity of the Bar. And it 
is most desirable, that some summary practice, analogous to 
that of discharging on common bail, should be authorized by 
the legislature, so that fraud and circumvention and oppres- 
sion may find it more difficult to obtain undue advantages, 
and compel undue compromises under the influence of this 
dreaded process. 

The remedy for trying land titles in all the states in the 
Union, except Louisiana and some of the New England states, 
is the English action of ejectment. It is scarcely modified 
even in its slightest forms, and John Doe and Richard Roe 
are the familiar guests, hospites antiqui et constantes, of the 
courts on the picturesque banks of the Hudson, the broad ex- 
panse of the Delaware and Chesapeak, the sunny regions of 
the South, and the fertile vales and majestic rivers of the West. 
In Louisiana, the civil law governs all judicial proceedings, 
and administers all remedies in personam and inrem. And I 
cannot help paying my humble homage to the excellence of 
this code, which, adapting its remedies to the exigency of the 
case, gives complete relief without trammelling itself with pre- 
scribed forms, which often perplex and sometimes defeat the 
ends of justice. In one or two of the adjoining states, the old 
anomalous proceeding, known as a plea in ejectment, still pre- 
vails. The use of writs of entry for the trial of land titles is, 
I believe unknown, except in Massachusetts, Maine, and New 
Hampshire. Whether we have derived any important benefit 
from the revival of the old forms of proceeding in real actions 
is a question, upon which wise men and sound lawyers may 
probably disagree. If we have disembarrassed them of some 
troublesome appendages and some artificial niceties, and ren- 
dered them more attractive by the simplicity of their structure ; 
still it must be confessed, that they are not easily moulded to 
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all the uses, which modern conveyances and devises render 
convenient and necessary. ‘The abandonment of these forms 
in England from a general sense of their inadequacy to the 
purposes of justice, and the adoption there, as well as in most 
of the American states, of the action of ejectment, which has 
been ascertained by experience to be a perfect and convenient 
remedy, do certainly carry a weight of authority against our 
own practice, which, if it be not difficult to resist, it would at 
least be safe to follow. 

4. As to the structure of land titles, there is a considerable 
diversity in the states, and in several of them a great depart- 
ure from the simplicity and certainty of those derived under 
the common law. I am not aware, that in any part of New 
England any serious difficulties are to be found on this sub- 
ject, all titles having had their origin in separate grants derived 
directly from the government or confirmed by it, and having 
the usual formalities and certainty of grants of the Crown at 
common law, or of grants by private legislative acts. The only 
questions, which have been much litigated, are those of bound- 
ary, which may and do ordinarily arise under grants between 
private persons, and of these there have been few of any con- 
siderable magnitude. Far different has been the course of 
proceeding in some other parts of the Union. ‘Titles there 
have originated in general laws, under which any person might 
appropriate the property of the state by following the regula- 
tions pointed out by certain statutable provisions. ‘These pro- 
visions are very complex, and embrace a variety of stages of 
title, in each of which the purchaser is obliged to observe 
great precision, or his rights may be postponed to a puisne 
holder or claimant. As, therefore, the titles stand upon gen- 
eral laws, and by taking steps to acquire them inchoate rights 
are obtained, or priorities secured, before the titles are con- 
summated by grants from the government, many very difficult 
questions have grown up as to the nature, extent, validity, and 
priority of conflicting titles. A regular grant or patent from 
the government is no security against other claimants, although 
it should happen to be prior in point of date to all others. It 
is liable to be overreached and defeated, sometimes at law and 
sometimes in equity, according to the local jurisprudence, by 
prior inchoate rights or equitable claims, whether arising under 
pre-emptions, or settlements, or entries, or other matters, 
which have been held to confer upon an adverse claimant a 
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Jegal preference. ‘These remarks apply with considerable 
force to the land laws of Pennsylvania, Maryland, North Car- 
olina, and Tennessee. But it is in Virginia, and more especially 
in Kentucky, which derives its titles under the Virginia land 
laws, that they are realized in their fullest extent. ‘The sys- 
tem of land titles in Kentucky is indeed one of the most ab- 
struse branches of local jurisprudence, built up on artificial 
principles, singularly acute and metaphysical, and quite as 
curious and intricate, as some of the higher doctrines of contin- 
gent remainders and executory devises. It affords an illustri- 
ous example of human infirmity and human ingenuity: of 
human infirmity in the legislative supposition, that the great 
statute, on which it rests, was so certain as in a great measure 
to preclude future litigation; of human ingenuity in overcom- 
ing obstacles apparently insurmountable, by devising approxi- 
mations to certainty in descriptions strangely vague and 
inaccurate, thus preserving the legislative intention, and yet 
promoting the great purposes of justice. The vice of the or- 
iginal system consisted in enabling any persons to appropriate 
the lands of the state by entries and descriptions of their own, 
without any previous survey under public authority, and with- 
out any such boundaries as were precise, permanent, and un- 
questionable ; and the issuing of grants upon such entries with- 
out any inquiry as to the true nature, description, and survey 
of the lands, and without any attempt to prevent duplicate 
grants of the same property. If we consider, that Kentucky 
was at this time a wilderness traversed principally by hunters; 
that many places must have been but very imperfectly known 
even to them, and must have received different appellations 
from occasional and disconnected visitants; if we consider, 
that the lands were rich, and the spirit of speculation was push- 
ed to a most extravagant extent, and that the spirit of fraud, as 
is but too common followed close upon the heels of specula- 
tion ; if we consider the infinite diversity, which under such 
circumstances must unavoidably exist in the descriptions of 
the appropriated tracts of land, arising from ignorance, or 
carelessness, or innocent mistake, or fraud, or personal rash- 
ness ;—we ought not to be surprised at the fact, that the best 
part of Kentucky is oppressed by conflicting titles, and that in 
many instances there are three layers of them lapping on or 
covering each other. The statute, to which I have alluded, 
required, that the description in the original entry should be so 
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certain, that other purchasers might be able to appropriate the 
adjacent residuum. The description of the tract might fail in 
two particulars. Ist. It might be bounded by known objects 
or boundaries, but yet so general and imperfect, that the de- 
scription might equally well suit different tracts of land, and 
thus want what has been technically called ‘ identity.’ 2d. 
Or the boundaries might refer to objects so universal as to 
defy all certainty, or to objects not generally known at the 
time by the particular names given to them, or known gener- 
ally by another name; and then the description would be fatally 
defective for want of what is technically called ‘notoriety.’ 
Time would fail me to enumerate the doctrines, which have 
started from this origin, or to go over other peculiarities of the 
system. Perhaps human genius has been rarely more severely 
tasked, or more fairly rewarded, than in its labors on this occa- 
sion. The land law of Kentucky, while it stands alone in its 
subtle and refined distinctions, has attained a symmetry, which 
at this moment enables it to be studied almost with scientific 
precision. But ages will probably elapse, before the litigations 
founded on it will be closed; and so little assistance can be 
gained from the lights of the common law for its comprehen- 
sion, that to the lawyers of other states, it will forever remain 
an unknown code with a peculiar dialect, to be explored and 
studied, like the jurisprudence of some foreign nation. 

In order to avoid such serious evils, the Government of the 
United States, with a wisdom and foresight, which entitle it to 
the highest praise, has in the system of land laws, which regu- 
late the sales of its own territorial demesnes, given great cer- 
tainty, simplicity, and uniformity, to the titles derived under it. 
With a few unimportant exceptions, all lands are surveyed be- 
fore they are offered for sale. They are surveyed in ranges, and 
are divided into townships each six miles square, and these are 
subdivided into thirty-six sections, each one mile square, con- 
taining six hundred and forty acres. All the dividing lines run 
to the cardinal points, and of course intersect each other at right 
angles, except where fractional sections are formed by navigable 
rivers, or by an Indian boundary line. ‘The subdividing lines 
of quarter sections are not actually surveyed, but the corners, 
boundaries, and contents of these, are designated and ascer- 
tained by fixed rules prescribed by law; and regular maps of 
all the surveys are lodged in the proper departments of the 
government. In this manner, with some few exceptions, the 
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public lands in Alabama, Mississippi, Louisiana, Ohio, Indiana, 
and Illinois, have been sold; and the system applies universally 
to all our remaining territorial possessions. ‘The common 
law doctrines have, in respect to these titles, taken deep root, 
and flourished; and the waters, which divide the states on the 
opposite banks of the Ohio, do not form a more permanent 
boundary of their respective territorial possessions, than the 
different origin of their land titles does in the character of their 
local jurisprudence. 

5. Another circumstance, which will probably continue to 
form a leading diversity in the jurisprudence of the states, is 
the existence of slavery. ‘This condition of society must ne- 
cessarily involve a great variety of peculiar provisions, as to 
domestic policy and foreign intercourse, as to crimes, rights, 
and duties, to which no parallel can be furnished in states, 
whose constitutions or laws prohibit its introduction and exist- 
ence. The property in slaves, partaking as it does of the 
double aspects of real and personal estate, being transmissible 
by descent, and being sold as personalty ; being perpetually 
in demand and marketable, and of course affording solid revenue 
and wealth; giving value to lands by increasing the culture of 
agricultural products ; being also of intrinsic value and general 
necessity in climates, where little or nothing is accomplished 
by other labor ;— it follows, that slavery and its appendages 
must sink deep into the mass of jurisprudence of the slave-hold- 
ing states, and furnish much litigation in the shape of contracts, 
conveyances, torts, or crimes, which other states are happily 
exempt from, and need not study, either for admonition or 
instruction. 

6. Another diversity, which deserves attention, is the equity 
jurisdiction, which exists in complete operation in some states, 
in partial operation in others, and in others again is obsolete, 
or totally prohibited. In New England no such establishment 
is known as a separate, independent Court of Equity. In 
Connecticut and Vermont general equity powers are exercised 
by the judges of their Superior Courts ; but in all the other 
New England states equity powers are confined to a few cases, 
which are specified and limited by legislative acts. In Penn- 
sylvania a mixed system exists. No Court of Chancery, or 
court exercising chancery powers according to the forms and 
proceedings of that jurisdiction, is known. But in cases, where 
the parties possess rights, which a Court of Equity would 
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recognise and enforce, Courts of Law, following equity in this 
particular, endeavor to give efficacy to these rights through 
the instrumentality of remedies at law. Thus, a title to land 
merely equitable, or resting in a contract, of which a Court of 
Equity would compel a specific performance, is sufficient to 
sustain an ejectment at law. On the other hand, in New York, 
New Jersey, Maryland, Virginia, and South Carolina, Courts 
of Equity have a distinct existence and organization, indepen- 
dent of Courts of Common Law; and, as far as I have been 
enabled to learn, in the remaining states the equity jurisdiction 
is generally administered by the Courts of Common Law. 
Wherever the equity jurisdiction is exercised, its admitted 
basis is the general doctrines of the English Chancery. But 
it is so modified by local statutes, usages, and decisions, that 
it would be somewhat hazardous for a lawyer at the chancery 
bar of Westminster to form an opinion as to the authority to 
give, or to deny relief, however unequivocally those guides 
might speak, whom he was accustomed to consult. 
- If I were obliged to speak from my own very imperfect 
knowledge and experience, I should be compelled to declare, 
that the deviations in America from the established principles 
of equity were far more considerable than from those of the 
common law. A more broad and undefined discretion has 
been assumed, and a less stringent obedience to the dictates 
of authority. Much is left to the habits of thinking of the 
particular judge, and more to that undefined notion of right 
and wrong, of hardship and inconvenience, which popular 
opinions alternately create, and justify. ‘There are indeed 
illustrious exceptions to these remarks, which it were invidious 
\ to point out, though it be of great importance to follow. 
The slight sketches, which I have ventured thus to draw of 
some of the prominent features of state jurisprudence, do, as 
I think, justify the suggestion already made, that American 
jurisprudence can never acquire a homogeneous character ; and 
that we must look to the future rather for increasing discre- 
pancies, than coincidences in the law, and the administration 
of the law. This is a consideration of no small moment to us 
all, lest by being split up into distinct provincial Bars, the 
profession should become devoted to mere state jurisprudence, 
and abandon those more enlightened and extensive researches, 
which form the accomplished scholar, and elevate the refined 
jurist; whick ennoble the patriot, and shed a never dying 

















1829. } Judge Story’s Address. 23 


lustre round the statesman. The establishment of the National 
Government, and of courts to exercise its constitutional juris- 
diction, will, it is to be hoped, in this respect operate with a 
salutary influence. Dealing, as such courts must, in questions 
of a public nature; such as concern the law of nations, and 
the general rights and duties of foreign nations; such as re- 
spect the domestic relations of the states with each other, and 
with the General Government; such as treat of the great 
doctrines of prize and maritime law; such as involve the dis- 
cussion of grave constitutional powers and authorities ;—it is 
natural to expect, that these courts will attract the ambition of 
some of the ablest lawyers in the different states, with a view 
both to fame and fortune. And thus, perhaps, if I do not in- 
dulge in an idle dream, the foundations may be laid for a 
character of excellence and professional ability, more various 
and exalted, than has hitherto belonged to any Bar under the 
auspices of the common law ;—a character, in which minute 
knowledge of local law will be combined with the most pro- 
found attainments in general jurisprudence, and with that in- 
structive eloquence, which never soars so high, or touches so 
potently, as when it grasps principles, which fix the destiny of 
nations, or strike down to the very roots of civil polity. 

In comparing the extent of American jurisprudence with 
that of England, we shall find, that if in some respects it is 
more narrow, in others it is more comprehensive. ‘The whole 
ecclesiastical law of England, unless so far as it may operate 
on past cases, is obsolete. The genius of our institutions has 
universally prohibited any religious establishment, state or na- 
tional. Nor is there the slightest reason to presume, that the 
imposition of tithes could ever be successfully introduced 
here, except by the strong arm of martial law, forcing its way 
by conquest. It was always resisted during our colonial 
dependency, and would now be thought at war with all that 
we prize in religion or civil freedom. ‘The numerous ques- 
tions respecting tithes and moduses, quare impedits, and ad- 
vowsons and presentations, the fruitful progeny of that estab- 
lishment, are gone to the same tomb, where the feudal tenures 
repose in their robes of state in dim and ancient majesty. In 
the next place, the right of primogeniture being abolished, and 
all estates descending in coparceny, and entails being practi- 
cally changed into fee simple estates, there is no necessity for 
those intricate conveyances, settlements, and devises, with which 
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the anxiety of parents and friends to provide against the incon- 
veniences of the law have filled all the courts of England. Of 
this troubled stream of controversy we may indeed say, ‘it 
flows, and flows, and flows, and ever will flow on.’ In the next 
place, we are rid, not only of the feudal services and tenures, but 
of all the customary law of our parent country, the ancient de- 
mesnes, the copyholds, the manorial customs and rights, and the 
customs of gavelkind and borough English. The cases, in which 
prerogative or privilege can arise, are few, and limited by law. 
Long terms, and leases, and annuities, charged on land, are rare 
among us; and the complicated questions of contract and of 
rent, which fill the books, are of course scarcely heard of in 
our courts. We have no game laws to harass our peasantry, 
or to form an odious distinction for our gentlemen; and the 
melancholy inventions of later times connected with them, the 
spring-guns and the concealed spears, and the man-traps, never 
cross our paths, or disturb our fancies. ‘The penalties of a 
premunire cannot be incurred, for we neither court nor fear, 
papal bulls, or excommunications. Outlawry, asa civil process, 
if it have a legal entity, is almost unknown in practice. An 
appeal of death or robbery never drew its breath among us; 
nor can it now be brought forth to battle in its dark array of 
armor, to astonish and confuse us, as it recently did all West- 
minster Hall. ‘These are no small departments of the com- 
mon law. A few of them indeed are almost obsolete in England; 
but the residue forms a body of principles so artificial and so 
difficult, that they leave behind them few, which can in these 
respects justly claim precedency. 

With all these abridgments, however, our law is still suffi- 
ciently extensive to occupy all the time, and employ all the 
talents, and exhaust all the learning, of our ablest lawyers and 
judges. ‘The studies of twenty years leave much behind, that 
is yet to be grappled with, and mastered. And if the law of 
a single state is enough for a long life of labor and ambition, 
the task falls still heavier on those, who frequent the National 
Courts, and are obliged to learn other branches of law, which 
are almost exclusively cognizable there. When it is consid- 
ered, that the equity jurisprudence of the courts of the United 
States is like that of England, with the occasional adoption of the 
peculiar equities of local law ; and their admiralty jurisdiction 
takes in its circuit, not merely the prize and maritime law, but 
seizures also for the breach of municipal regulations ; when to 
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these are added, the interpretation of the treaties and statutes of 
the United States, and the still more grave discussion of consti- 
tutional questions, and the relative rights of states, and their 
citizens, in respect to other states ;—it cannot well be doubted, 
that the administration of justice is there filled with perplexi- 
ties, that strain the human mind to its utmost bearings. 

The most delicate, and at the same time, the proudest at- 
tribute of American jurisprudence is the right of its judicial 
tribunals to decide questions of constitutional law. In other 
governments these questions cannot be entertained or decided 
by courts of justice; and therefore, whatever may be the 
theory of the constitution, the legislative authority is practi- 
cally omnipotent, and there is no means of contesting the 
legality or justice of a Jaw, but by an appeal to arms. This 
can be done only, when oppression weighs heavily and griev- 
ously on the whole people, and is then resisted by all, because 
it is felt by all. But the oppression, that strikes at a humble 
individual, though it robs him of character, or fortune, or life, 
is remediless; and, if it becomes the subject of judicial in- 
quiry, judges may lament, but cannot resist, the mandates of 
the legislature. 

Far different is the case in our country ; and the privilege 
of bringing every law to the test of the constitution belongs 
to the humblest citizen, who owes no obedience to any legis- 
lative act, which transcends the constitutional limits. Some 
visionary statesmen, indeed, who affect to believe, that the 
legislature can do no wrong, and some zealous leaders, who 
affect to believe, that popular opinion is the voice of unerring 
wisdom, have, at times, questioned this authority of courts of 
justice. If they were correct in their doctrine, we might as 
well be without a written constitution of government, since 
the minority would always be in complete subjection to the 
majority; and, it is to be feared, that the experience of man- 
kind has never shown, that the despotism of numbers has 
been more mild or equitable than that swayed by a single hand. 
This heresy, as questionable in point of sound policy, as it is 
unconstitutional in its language, has hitherto made but little pro- 
gress among us. ‘The wise, and the learned, and the virtuous, 
have been nearly unanimous in supporting that doctrine, which 
courts of justice have uniformly asserted, that the constitution 
is not the law for the legislature only, but is the law, and the 
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supreme law, which is to direct and control all judicial pro- 
ceedings. 

The discussion of constitutional questions throws a lustre 
round the Bar, and gives a dignity to its functions, which can 
rarely belong to the profession in any other country. Law- 
yers are here emphatically placed, as sentinels upon the out- 
posts of the constitution; and no nobler end can be proposed 
for their ambition or patriotism, than to stand as faithful guar- 
dians of the constitution, ready to defend its legitimate powers, 
and to stay the arm of legislative, executive, or popular op- 
pression. If their eloquence can charm, when it vindicates 
the innocent and the suffering under private wrongs; if their 
learning and genius can, with almost superhuman witchery, 
unfold the mazes and intricacies, by which the minute links of 
title are chained to the adamantine pillars of the law ;—how 
much more glory belongs to them, when this eloquence, this 
learning, and this genius, are employed in defence of their 
country ; when they breathe forth the purest spirit of morality 
and virtue in support of the rights of mankind; when they 
expound the lofty doctrines, which sustain, and connect, and 
guide, the destinies of nations ; when they combat popular de- 
lusions at the expense of fame, and friendship, and political 
honors ; when they triumph by arresting the progress of error, 
and the march of power, and drive back the torrent, that 
threatens destruction equally to public liberty, and to private 
property, to all that delights us in private life, and all that 
gives grace and authority in public office. * * * * 

Something more I would say on this subject, but time fails 
me, and I feel, that I am entering on topics far too grave, and 
solemn, and delicate, for occasions like the present. May I 
be permitted, however, to say, that the duty devolved upon 
the profession in these times is of deep responsibility and in- 
terest. It depends upon the present age, whether the national 
constitution shall descend to our children in its masculine 
majesty to protect and unite the country, or whether, shorn of 
its strength, it shall become an idle mockery, and perish before 
the grave has closed upon the last of its illustrious founders. 

In looking to the future prospects of the jurisprudence of 
our country, it appears to me, that the principal improvements 
must arise from a more thorough and deep laid juridical edu- 
cation, @ more exact preparatory discipline, and a more 
methodical and extensive range of studies. 
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In the first place, it cannot be disguised, that we are far 
behind the English Bar in our knowledge of the practice, and 
of the elementary forms and doctrines, of special pleading.” I 
do not speak here of the technical refinements of the old law 
in special pleading, which the good sense of modern times has 
suppressed, but of those general principles, which constitute 
the foundation of actions, and of those forms, by which alone 
rights and remedies are successfully pursued. ‘There is a 
looseness and inartificial structure in our declarations, and other 
pleadings, which betray an imperfect knowledge both of prin- 
ciples and forms; an aberration from settled and technical 
phraseology, and a neglect of appropriate averments, which 
not only deprive our pleadings of just pretension to elegance 
and symmetry, but subject them to the coarser imputation of 
slovenliness. The forms of pleading are not, as some may 
rashly suppose, mere trivial forms: they not unfrequently in- 
volve the essence of the defence ; and the discipline, which is 
acquired by a minute attention to their structure, is so far from 
being lost labor, that it probably more than all other employ- 
ments leads the student to that close and systematical logic, 
by which success in the profession is almost always secured. 
Of the great lawyers and judges of the English Forum one 
can scarcely be named, who was not distinguished by uncom- 
mon depth of learning in this branch of the law, and many 
have risen to celebrity solely by their attainments in it. We 
should blush to be accused of perpetual mistakes in grammat- 
ical construction, or of a gross and unclassical style of com- 
position. Yet these are venial errors, compared with those, 
with which the law is sometimes reproached. Diffuse and 
tedious as are the modern English pleadings, it cannot be de- 
nied, that they exhibit a thorough mastery of the science. We 
miss, indeed, the close, lucid, and concentrated vigor of the 
pleadings in the days of Rastall and Coke and Plowden, and 
even of Saunders and Raymond. But our taste is not offended 
by loose and careless phraseology, or our understanding by 
omissions, which betray the genuine ‘crassa negligentia’ of the 
law, or by surplusage so vicious and irrelevant, that one is at 
a loss to know at what point the pleadings aim, or whether 
they aim at any. We ought not to rest satisfied with medi- 
ocrity, when excellence is within our reach. The time is 
arrived, when gentlemen should be scrupulously precise in their 
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drafts of pleadings, and when the records of our courts should 
not be deformed by proceedings, which could not stand the 
most rigorous scrutiny of the common law in form as well as 
in substance. Exemplifications of our judgments may pass, 
nay, do already pass to England, and it ought to be our pride 
to know, that they will not be disgraced under the inspection 
of the sober benchers of any Inn of Court. We should study 
ancient forms and cases, as we study the old English writers 
in general literature ; because we may extract from them not 
only solid sense, but the best examples of pure and undefiled 
language. ‘There is a better reason still, and that is, that 
special pleading contains the quintessence of the law, and no 
man ever mastered it, who was not by that very means made 
a profound lawyer. 

Another source of improvement is in the more general 
study of the doctrines of Courts of Equity. I do not here 
address myself to those, who expect to practise in such courts, 
for to them it is almost unnecessary to say, that the study is 
indispensable. But I address the remark to those, who are 
conversant only with Courts of Common Law. ‘The princi- 
ples of equity jurisprudence are of a very enlarged and ele- 
vated nature. ‘They are essentially rational, and moulded 
into a degree of moral perfection, which the law has rarely 
aspired to. The arguments in courts of this sort abound with 
new views and elementary discussions. ‘They present strong 
and brilliant contrasts to some of the perplexed notions of the 
old common law; and not unfrequently confirm and illustrate 
doctrines strictly legal, by unfolding new analogies, and ex- 
pounding the nature and limits of principles, in a manner full 
of instruction and interest. It is a great mistake to confine 
our juridical researches to the narrow path in which we mean 
totread. There is no great mind, but that feels itself cramped 
and fettered by such a course; and no moderate mind, but 
becomes ground up into the most dusty professional pedantry. 
The great branches of jurisprudence mutually illustrate and 
support each other. The principles of one may often be 
employed with the most captivating felicity in aid of another ; 
and in proportion as the common Jaw becomes familiar with 
the lights of equity, its own code will become more useful and 
more enlightened. In our country, the study of equity juris- 
prudence has not, until within a few years, attracted general at- 
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tention; and in New England, from causes, which have been 
already alluded to, it has fallen into more neglect than our ad- 
vances in other branches of the law would justify or excuse. 

Connected with this, and, as a mine abounding with the 
most precious materials, to adorn the edifice of our jurispru- 
dence, is the study of the foreign maritime law, and above all 
of the civil law. Where shall we find more full and masterly 
discussions of maritime doctrines, coming home to our own 
bosoms and business, than in the celebrated commentaries of 
Valin? Where shall we find so complete and practical a trea- 
tise on insurance as in the mature labors of Emerigon? Where 
shall we find the law of contracts so extensively, so philosoph- 
ically, and so persuasively expounded, as in the pure, moral, 
and classical treatises of Pothier? Where shall we find the 
general doctrines of commercial law so briefly, yet beautifully 
laid down, as in the modern commercial code of France? 
Where shall we find such ample general principles to guide us 
in new and difficult cases, as in that venerable deposite of the 
learning and labors of the jurists of the ancient world, the In- 
stitutes and Pandects of Justinian. ‘The whole continental ju- 
risprudence rests upon this broad foundation of Roman wisdom ; 
and the English common law, churlish and harsh as was its 
feudal education, has condescended silently to borrow many of 
its best principles from this enlightened code. (See 12 Mod. 
482 by Lord Holt). The law of contracts and personalty, of 
trusts and legacies, and charities, in England, have been formed 
into life by the soft solicitudes and devotion of her own neg- 
lected professors of the civil law. 

There is no country on earth, which has more to gain than 
ours, by the thorough study of foreign jurisprudence. We 
can have no difficulty in adopting in new cases such principles 
of the maritime and civil law as are adapted to our own wants, 
and commend themselves by their ‘ntrinsic convenience and 
equity. Let us not vainly imagine, that we have unlocked and 
exhausted all the stores of juridical wisdom and policy. Our 
jurisprudence is young and flexible, but it has withal a mascu- 
line character, which may be refined and exalted by the study 
of the best models of antiquity. And the structure of our 
State and National Governments, while it easily admits of the 
incorporation of foreign maritime principles, at the same time 
makes it safe, useful, and commendable. 

There is yet another study, which may well engage the at- 
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tention of American lawyers, and be, in the language of Lord 
Coke, both honorable and profitable to them. 1 mean the 
study of the law of nations. This is at all times the duty, and 
ought to be the pride of all, who aspire to be statesmen ; and as 
many of our lawyers become legislators, it seems to be the 
study, to which, of all others, they should most seriously de- 
vote themselves. Independent of these considerations, there 
is nothing, that can give so high a finish, or so brilliant an orna- 
ment, or so extensive an instruction, as this pursuit, to a pro- 
fessional education. What indeed can tend more to exalt and 
purify the mind, than speculations upon the origin and extent 
of moral obligations; upon the great truths and dictates of na- 
tural law ; upon the immutable principles, that regulate right and 
wrong in social and private life, and upon the just applications 
of these to the intercourse and duties and contentions of inde- 
pendent nations? What can be of more transcendent dignity, 
or better fitted to employ the highest faculties of genius, than 
the developement of those important truths, which teach the 
duties of magistrates and people, the rights of peace and war, 
the limits of lawful hostility, the mutual duties of belligerent 
and neutral powers ; and aim at the introduction into national 
affairs, of that benign spirit of Christian virtue, which tempers 
the exercise even of acknowledged rights with mercy, human- 
ity, and delicacy? If the science of jurisprudence be, as it 
has been eloquently described to be, ‘the pride of the human 
intellect,’ and ‘the collected reason of ages, combining the 
principles of original justice with the infinite variety of human 
concerns,’ where can we find more striking proofs of its true 
excellence, than in the study of those maxims, which address 
themselves to the best interests, and the most profound reflec- 
tions of nations, and call upon them, as the instruments of pro- 
vidence, to administer to each other’s wants, to check inordi- 
nate ambition, to support the weak, and to fence in human 
infirmity, so that it can scarcely transcend the bounds of es- 
tablished rules, without drawing after it universal indignation 
and resistance? Yet how few have mastered the elementary 
treatises on this subject, the labors of Albericus Gentilis, and 
Zouch, and Grotius, and Puffendorf, and Bynkershoek, and 
Wolfius, and Vattel? How few have read with becoming rev- 
erence and zeal the decisions of that splendid jurist, the orna- 
ment, I-will not say of his own age or country, but of all ages 
aud all countries; the intrepid supporter equally of neutral and 
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belligerent rights; the pure and spotless magistrate of nations, 
who has administered the dictates of universal jurisprudence 
with so much dignity and discretion in the Prize and Instance 
Courts of England! Need I pronounce the name of Sir Wil- 
liam Scott? How few have aspired even in vision, after those 
comprehensive researches into the law of nations, which the 
introductory discourse of Sir James Mackintosh has opened and 
explained with such attractive elegance and truth? 

Such are some of the studies, from which American juris- 
prudence may, in my humble judgment, derive essential im- 
provements; and I cannot but indulge the belief, that they will 
be eagerly sought, and thoroughly examined by the good and 
the wise of succeeding ages. 

The mass of the law is, to be sure, accumulating with an al- 
most incredible rapidity, and with this accumulation, the labor 
of students as well as professors, is seriously augmenting. It 
is impossible not to look without some discouragement upon 
the ponderous volumes, which the next half century will add 
to the groaning shelves of our jurists. ‘The habits of general- 
ization, which will be acquired and perfected by the liberal 
studies, which I have ventured to recommend, will do some- 
thing to avert the fearful calamity, which threatens us, of being 
buried alive, not in the catacombs, but in the labyrinths of the 
law. I know indeed of but one adequate remedy, and that is 
by a gradual digest under legislative authority of those portions 
of our jurisprudence, which under the forming hand of the 
judiciary shall from time to time acquire scientific accuracy. 
By thus reducing to a text the exact principles of the law, 
we shall, in a great measure, get rid of the necessity of ap- 
pealing to volumes, which contain jarring and discordant 
opinions ; and thus we may pave the way to a general code, 
which will present in its positive and authoritative text, the 
most material rules to guide the lawyer, the statesman, and 
the private citizen. Itis obvious, that sucha digest can apply 
only to the law, as it has been applied to human concerns in 
past times ; but by revision at distant periods it may be made 
to reflect all the light, which intermediate decisions may have 
thrown upon our jurisprudence. To attempt more than this 
would be a hopeless labor, if not an absurd project. We 
ought not to permit ourselves to indulge in the theoretical ex- 
travagances of some well meaning philosophical jurists, who 
believe, that all human concerns for the future can be provided 
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for in a code speaking a definite language. Sufficient for us 
will be the achievement, to reduce the past to order and cer- 
tainty ; and that this is within our reach cannot be matter of 
doubtful speculation. It has been already accomplished in a 
manner so triumphant, that no cavil has been able to lessen 
the fame of the authors. The Pandects of Justinian, imperfect 
as they are, from the haste, in which they were compiled, are 
a monument of imperishable glory to the wisdom of the age ; 
and they gave to Rome, and to the civilized world, a system 
of civil maxims, which have not been excelled in usefulness 
and equity. ‘They superseded at once the immense collec- 
tions of former times, and left them to perish in oblivion ; so 
that, of all ante-Justinianean jurisprudence, little more remains 
than a few fragments, which are now and then recovered from 
the dust and rubbish of antiquity, in the codices rescripti of 
some venerable libraries. ‘The moderu code of France, em- 
bracing, as it does, the entire elements of her jurisprudence 
in the rights, duties, relations, and obligations of civil life ; the 
exposition of the rules of contracts of every sort, including 
commercial contracts; the descent, distribution, and regula- 
tion of property ; the definition and punishment of crimes ; 
the ordinary and extraordinary police of the country, and the 
enumeration of the whole detail of civil and criminal practice 
and process ;—is perhaps the most finished and methodical 
treatise of law, that the world ever saw. ‘This code forms 
also the law of Holland, and, with comparatively few altera- 
tions, has been solemnly adopted as its fundamental law by 
the state of Louisiana. The materials of it were to be sought 
for among an almost infinite variety of provincial usages and 
customary laws, and were far more difficult to reduce into 
system, than any which belong to the common law. It is left 
to the future jurists of our country and England, to accomplish 
for the common law, what has thus been so successfully de- 
monstrated to be a practical problem in the jurisprudence of 
other nations; a task, which the modest but wonderful genius 
of Sir William Jones did not scruple to believe to be within 
the reach of a single mind successfully to accomplish. 
Gentlemen,—I lave thus endeavored, not as I could wish, 
but as I have been able, amidst the cares of private life, and 
the distractions of official business, to lay before you some 
imperfect sketches of the past history of the law ; of its future 
prospects, and of the sources, whence we may derive improve- 
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ment. May Ladd, in the language of the eminent living jurist, 
(Sir James Mackintosh, Introd. Disc. 62) whom I have already 
cited, that ‘ there is not, in my opinion, in the whole compass 
of human affairs, so noble a spectacle, as that, which is dis- 
played in the progress of jurisprudence ; where we may con- 
template the cautious and unwearied exertions of a succession 
of wise men through a long course of ages, withdrawing every 
case, as it arises, from the dangerous power of discretion, and 
subjecting it to inflexible rules, extending the dominion of jus- 
tice and reason, and gradually contracting within the narrowest 
possible limits the domain of brutal force and of arbitrary will.’ 

If, in the discussion of these topics, I have suggested a 
single hint, that may cheer the student in his laborious devo- 
tion to the elements of the law; or have awakened in the 
mind of a single advocate another motive to quicken his elo- 
quence or zeal, my humble labor will not be without its conso- 
lations. We are all bound by the strong ties of civil obligation, 
by professional character, by patriotic pride, and by moral 
feelings, to cultivate and extend this interesting science. No 
Bar in America is more justly entitled to public confidence, 
than that of my native state; and none may more justly claim 
respect for its moral, literary, and juridical elevation, than 
that, which I have now the honor to address. Much, however, 
remains to be done, to satisfy a just ambition for excellence ; 
and every day’s experience admonishes us, that life is short, 
and art is long, furnishing motives at once to excite our dili- 
gence, and to restrain an undue ardor in any human pursuit. 
When indeed I look round, and contemplate the ravages, which 
death has made during my own brief career, not only among 
the sages of the law, but among those in the fresh bloom of 
youth, just struggling for distinction,—the consideration fills 
me with the most profound melancholy. Since we were 
convened here on the last anniversary, the modest and accom- 
plished Gallison has closed his useful life, and buried with him 
many a brilliant hope of his parents, friends, and country. I 
will not dwell upon his distinguished talents and virtues, his 
blameless innocence of life, his elevated piety, his unwearied 
diligence, his extensive learning, his ardent devotion to litera- 
ture, his active benevolence, exhausting itself in good deeds, 
and ‘blushing to find it fame.’ You knew him well, and your 
sympathies have mingled with the tears and sorrows, that em- 
balm his memory. But I may propose him as an example, 
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polished, if not perfect, of that excellence, which the studies 
I have this day ventured to recommend are calculated to pro- 
duce. ‘Tacitus has recorded with affectionate solicitude the 
life and character of Agricola. May I be permitted to borrow 
from his admirable page a single passage, to grace the me- 
mory of my lamented friend and pupil. Placide quiescas, 
nosque, domum tuam, ab infirmo desiderio et muliebribus 
lamentis ad contemplationem virtutum tuarum voces, quas, 
neque lugeri, neque plangi, fas est; admiratione, te potius 
quam temporalibus laudibus, et, si natura suppeditet, 2mula- 
tione, decoremus. Is verus honos, ea conjunctissimi cujusque 
pietas. 

We too must soon pass away to the tomb, where our friends 
and instructers, the Ameses, the Sullivans, and the Dexters, the 
Lowells, the Danas, the Parsonses, and the Sewalls, are gone 
before us. We cannot be indifferent to the fate of our child- 
ren, or our country ; and the happiness, as well as the honor 
of both, is indissolubly ,connected with the faithful administra- 
tion of justice. Nor ought we to disguise, that that science, 
which has been the choice of our youth, and the ambition of 
our manhood, has much in its milder studies to sooth and 
cheer us in the infirmities of old age. Nor can it be deemed 
a human frailty, if, when we take our last farewell of the law, 
we ‘cast one longing, lingering look behind,’ and bless those 
rising lights, which are destined to adorn our judicial tribunals, 
however dimly they may be descried by our fading vision. 

May our successors in the profession look back upon our 
times, not without some kind regrets, and some tender recol- 
lections. May they cherish our memories with that gentle 
reverence, which belongs to those, who have labored earnestly, 
though it may be humbly, for the advancement of the law. 
May they catch a holy enthusiasm from the review of our 
attainments, however limited they may be, which shall make 
them aspire after the loftiest possessions of human learning. 
And thus may they be enabled to advance our jurisprudence 
to that degree of perfection, which shall make it a blessing 
and protection to our own country, and excite the just admi- 
ration of mankind. 
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Arr. IlL—ON A NATIONAL BANKRUPT LAW. 


Tue constitution of the United States provides, that ‘ Con- 
gress shall have power to establish uniform laws on the subject 
of bankruptcy throughout the United States.’ In pursuance 
of this power, a bankrupt law was passed by Congress in 1800. 
It was, however, repealed in 1803, and consequently, as is 
asserted by the friends of the measure, before full time could 
have been given to the nation to judge of its practical operation. 
Since that time, several attempts have been made in Congress 
to pass another bankrupt law; but, though supported with 
great earnestness and eloquence by some of the most able and 
enlightened statesmen in the country, they have always met 
with a strenuous opposition, and have ultimately proved un- 
successful. During the last ten years the subject has been 
constantly before the public. 

The warmth with which questions relating to a bankrupt 
law have been discussed in Congress, is of itself ample proof 
of the interest felt in them by the nation at large. Indeed, 
whatever may be the particular provisions of such a statute, 
whether it should copy all the principal features of the English 
system, or deviate from it to any extent, no measure probably 
within the power of the national legislature, with regard to 
the internal state of the country, could be adopted, which 
would affect the whole community more directly and per- 
ceptibly. 

Many persons, however, who are in favor of a bankrupt 
law, consider the prospect of obtaining it from the national 
government as so hopeless, that it is useless to bring the dis- 
cussion before the public. But the march of truth is ever 
onward. If the proposed measure is really good, it will be 
constantly gaining converts. It is also sometimes said, that 
the whole subject is completely exhausted, by the frequent 
discussions it has received in congress and elsewhere. This 
may be true; but it by no means follows, that it is in vain to 
repeat the arguments which have been already urged, and 
present them in a new form. The interest of the advocates 
of a bankrupt law in the question, while the evils of which 
they complain are present and pressing, cannot be lost, until 
their object is effected. Nor can the public mind be effect- 
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ually acted upon, except by a renewal of the discussion. The 
speeches made in congress in past years, and the pieces for- 
merly published in the public journals, have no direct operation 
on the minds of men now. Nobody reads old newspapers, or 
old pamphlets. ‘Their wisdom cannot reach the mass of the 
community, until it is presented in a fresher shape. And 
though it be true, that the arguments in favor of a national 
bankrupt system have not materially changed within a few 
years, yet the experience of every successive year is adding 
to their weight. No apology, therefore, can be necessary for 
asking the attention of our readers to the subject. 

The present state of things in this country is intolerable. 
Every state has its own laws, with regard to debtor and cred- 
itor. ‘The systems in some states are similar to, and in others 
very different from, one another ; but in no two are they ex- 
actly alike. Admitting these laws to be all good, founded on 
correct principles, and correctly administered, yet the very 
want of uniformity is itself a serious evil. The law which 
regulates commercial contracts, is substantially the same 
throughout the United States,—we might almost say, the civil- 
ized world. In every part of our country the law of insur- 
ance, bills of exchange, partnership, principal and agent, is 
nearly the same. The diversities of the law in these cases, 
whether introduced by legislative enactments, judicial decisions, 
or established usage, in scarcely any instance, materially affect 
the nature of the contract. ‘The obvious advantages of this 
uniformity are felt and acknowledged by every merchant. 
He knows his own rights, and the rights of those with whom 
he is dealing, and he regulates his proceedings accordingly. 
If uniformity be in these instances an advantage, would it not 
be equally so with regard to the law of debtor and creditor? 
On the subject of insolvency, especially, there should not be 
one law at New York and another at Philadelphia, one law at 
Charleston and another at New Orleans. If it be important 
for the merchant to know whether the law gives him a claim 
against an individual, is it not equally important for him to 
know, what means the law gives him of enforcing that claim 
against a man who is fraudulent-or insolvent? No one can 
transact business with a stranger residing at a distance, with 
safety and confidence, unless he has some knowledge of the 
peculiar Jaws and usages by which his rights may be affected. 
At present, this knowledge in our own country, with regard 
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to debtor and creditor, is almost impossible. The rights of 
the creditor over the person and property of his debtor, are 
essentially different in different parts of the country. Few 
lawyers, and still fewer merchants, understand the statutes 
which regulate this subject out of the particular jurisdiction in 
which they reside. The merchant, it is true, learns from ex- 
perience, that debts are less secure in some states than in 
others; that in some states there are insolvent laws, by which 
his debtor can get whitewashed, secundum artem; that in 
others he cannot get judgment against his debtor, until after a 
tedious and expensive contest of several years; that the ora- 
cular responses of his lawyer confound and distract him with 
the portentous names of stay laws, stop laws, replevy laws, and 
relief laws; that in some states, if he is fortunate, he may 
secure his debt by an attachment; but the: in all, he is put to 
serious trouble and expense, if his debtor refuses to pay; and 
that in all, great frauds are practised by insolvent debtors upon 
their creditors, against which the laws afford a very inadequate 
protection. 

A review of some of the laws relating to debtor and creditor 
which are in force in different parts of the country, will per- 
haps serve better than any argument to show the necessity of 
the interference of the national legislature. A great variety 
of statutes, called by the general name of relief laws, have 
been passed by our legislatures, chiefly in the western states ; 
their object being, as the name sufficiently indicates, to give 
relief to insolvent debtors. 

By the statutes of some of the states, the real or personal 
property of the debtor taken on execution, is appraised, and if 
it will not sell for a certain proportion of the appraised value,— 
in some states half, but more commonly two-thirds or three- 
quarters,—and the creditor will not receive it at that proportion 
of its valuation, there is a stay of execution for a longer or 
shorter period. By the replevy laws, as they are called, 
which are in force in several states, the execution debtor is 
allowed to give a bond to the sheriff for the payment of the debt, 
within a longer or a shorter period, according to its amount, 
and the execution is suspended till the end of that time. By 
other laws, if the creditor refuses to endorse on his execution 
that he will receive payment in the depreciated paper of cer- 
tain banks, there is a stay of execution for some months or 
years. In more than one state, statutes have been passed, 
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which stopped the issuing of executions for an arbitrary period 
of some months.* 

The policy of laws such as those to which we have adverted, 
we must be permitted to doubt, though they are sanctioned 
by the high authority of many of our state legislatures. Scar- 
city of money is unfortunately a disease beyond the power of 








* Some of our readers may perhaps like to see a more particular account of 
a few of these laws. In Missouri, ‘ three valuers of real and personal property 
taken in execution, or to be sold under judgments and decrees, are appointed 
by the County Court, for each township annually. If the creditor, or his at- 
torney, or agent endorses on the execution or order of sale that he will take 
property at two-thirds of its appraised value in whole or in part, the sheriff or 
officer then is to call upon the valuers, who are to appraise the property levied 
on. If within twenty days after, the defendant does not discharge the execu- 
tion or order, the officer is to expose the property to sale, setting it up at two- 
thirds of its appraised value; if it brings more he is to pay the excess to the 
defendant ; if it will not bring more than two-thirds of the appraised value, he 
is to deliver the same or so much as will satisfy the execution, at two-thirds of 
the appraised value to the plaintiff, and make a deed or bill of sale,’ &e. < If 
the plaintiff does not endorse as aforesaid, the debtor is allowed a stay of fur- 
ther proceedings on the execution for two and a half years, on giving bond to 
the creditor with surety approved by the officer, to pay the amount and six 
per cent. interest within the period aforesaid, and the officer is to release the 
person or property of the defendant.’ 4 Griff. An. Law. Reg. 612. 

In Pennsylvania, ‘ when the defendant, in the opinion of the court has an 
unincumbered freehold estate to the amount of the judgment, &c. he is enti- 
tled to a stay of execution ; when the judgment does not exceed two hundred 
dollars, for six months ; not exceeding four hundred dollars, nine months ; 
exceeding four hundred dollars, twelve months, counted from the return day 
of the original process in the cause ; and where he is not such freeholder, may 
have like stay on giving security for the debt and costs,’ &c. 3 Griff. An. 
Law Reg. 250. 

* By the present replevy law of Indiana, enacted at the last session of the 
legislature, (1821) all executions issued by justices of the peace are entitled to 
a suspension of nine months. Those from other courts to twelve, fifteen, 
eighteen, and twenty-one months in the order of their amounting to one hun- 
dred dollars ; over one hundred dollars, and not exceeding three hundred dol- 
lars; over three hundred dollars, not exceeding six hundred dollars; and all 
sums over six hundred dollars to the last term of twenty-one months, on the 
defendant’s tendering to the sheriff a bond with sufficient security to pay the 
execution, interest, and cost at the expiration of the time.’ 3 Griff. An. Law 
Reg. 459. 

S Kentucky, ‘ by an act of Dec. 21, 1821, real and personal estate taken 
in execution, on which the plaintiff shall not endorse or consent to accept notes 
of the Bank of the Commonwealth, and notes of the Bank of Kentucky in dis- 
charge of the execution, shall be appraised by commissioners appointed by the 
County Courts, and if the estate will not sell for three-fourths of the appraised 
value, it shall be returned to the owner and released from the execution, and 
be again liable to any other execution upon the same or any other judgment.’ 
Mr. Griffith’s correspondent adds, ‘ As the appraisers are sworn “ to act im- 
partially, in valuing the property in money under the provisions in the act,” 
and as they in general choose to consider bank notes as money, this law is 
found in practice the most effectual stop to the collection of debts, which the 
ingenuity of the legislature has yet devised.’ 4 Griff. An. Law Reg. 1114, 
1115, note. 
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any legislative panacea to cure. ‘These statutes are, in ope- 
ration, a sort of insolvent system. And if their only effect 
were to enable insolvent debtors to discharge themselves by 
paying their debts in part, they would not, perhaps, be very 
objectionable. But the mode in which they operate is clumsy, 
unequal, and uncertain. If any relief for insolvent debtors is 
desirable, it ought to be given after making a ratable distri- 
bution of their property among all their creditors. But these 
laws do not operate for the benefit of all creditors, but only of 
those who first obtain a hold on the property. A great fault, 
however, in all of them is, that they enable men really solvent 
to discharge their contracts, without making full payment. They 
thus interfere in the worst way between debtor and creditor, 
and sap the foundations of commercial credit. Yet this is 
perhaps not their worst effect. ‘They have a demoralizing 
tendency, by giving the debtor new motives and new means 
for defrauding his creditors. For what can be a greater fraud, 
than for a solvent merchant to pay a debt in a depreciated 
currency, or by appraised property? When such frauds are 
legalized by those who should be the guardians of the people’s 
morals, they tend to break down the distinctions between right 
and wrong. ‘The weak, the ignorant, and the interested, the 
great mass of the community, will not practise a morality 
which the laws disregard. Most of the states which have 
adopted these relief laws are young, and it is scarcely to be 
doubted that such expedients will finally be abandoned, as 
worse than useless. In the mean time, however, they must 
cause a great amount of evil, unless Congress interposes by a 
bankrupt law. 

It is occasionally remarked, by those who deal in sweeping 
arguments, that these laws are unconstitutional, and therefore 
to be disregarded. We are not prepared to express, nor do 
we intend to intimate, any opinion on the constitutionality of 
these laws. For, even admitting that some of them do violate 
the provisions of the constitution, this circumstance of itself 
does not relieve the states which enacted them from their 
injurious efiects. Until these statutes have been declared un- 
constitutional by some competent tribunal, their operation is 
the same as if their validity were unimpeachable. Many years 
must elapse before all the classes of these laws can be brought 
to the examination of the highest national tribunal. And new 
statutes can be passed much faster than the old ones can be 
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declared unconstitutional. For it is not to be supposed, that 
the existing statutory provisions exhaust all the devices which 
can be used to elude the grasp of the constitution. 

The laws for setting off land on execution, which are in 
force in most of the New England states, are similar in tend- 
ency to the appraisement laws, of which we have already 
spoken. By these laws, when the creditor levies his execution 
on land, it is appraised, and set off to him at the appraised 
value. The practical operation of this system, is perhaps best 
shown by an example. trader in a country town fails. His 
attachable personal property is either swept from him by at- 
tachment, or disposed of by himself. When the Boston cred- 
itor wishes to obtain security for his debt, nothing is to be 
found but land. He is forced, rather than lose all, to levy his 
execution on that; and it is set off to him by the appraisers, 
at an ideal valuation, which is uniformly above its real value. 
His debt being thus honorably discharged, the unfortunate 
creditor has no further remedy against his debtor, who perhaps 
shortly after comes again upon the stage as a man of fortune. 
The creditor, in the mean time, is very glad to sell his land 
at half, or even a smaller part of the appraisement. 

Another class of laws, whose tendency seems to us exceed- 
ingly pernicious, is the statutes which give a priority to the 
creditor making the first attachment on property. Laws of 
this kind are in force in Massachusetts and several other 
states.* The equity of having the estate of an insolvent di- 
vided among his creditors in proportion to their debts, is so 
manifest, that it is astonishing that this system has been endur- 
ed so long in the commercial community of Massachusetts. 
To give one creditor the benefit of his debtor’s effects to the 
exclusion of the rest, seems only suited to a barbarous’ age, in 
which the seizure of property gives the right of possession. 
That the effect of these laws, is, like that of the relief laws, 
unfavorable to commerce and injurious to the public morals, 
does not, we think, admit of a doubt, and we believe that a ma- 
jority of the commercial classes who have experienced their 
effects, entertain the same opinion. By way of illustration, we 
shall state one or two examples of the modes in which these 
laws operate. 





* Few of the states have attachment laws of this character, and applying in 
all cases, though attachments against the property of absent and absconding 
debtors are generally authorized. 
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A merchant finding himself insolvent, is unwilling to have 
his property sacrificed, and appropriated to the payment of 
one or two of his creditors, to the exclusion of the rest. He 
therefore secretes his property in the best manner he can to 
secure it from attachments, intending by means of it to effect 
some compromise with his creditors. He does not however 
dare to present them a statement of his affairs, lest he should 
give them an opportunity of attaching part of his funds. But 
he offers them a certain dividend if they will discharge him. 
They refuse to accept it. Some of them commit him to jail. 
He commits perjury, and is released. He continues for years 
out of employment, carrying on a barren negotiation with his 
creditors, and in the mean time wasting the remains of his pro- 
perty. At last, either the patience of his creditors is exhaust- 
ed, and they discharge him on receiving a trifling percentage of 
their demands; or else, his funds being entirely consumed, he 
retires to some distant region, as bankrupt in character as in 
fortune, his spirit embittered by ill success, and skilled in every 
art of defeating and delaying creditors. 

This is a single picture; but many others as melancholy 
might be traced. ‘The insolvent debtor, whose property has 
been made the prey of one or two creditors, having nothing 
by which he can induce his other creditors to discharge him, 
and being in a manner debarred from any occupation in which 
he can acquire property, too often wanders about in idleness 
and misery, and finally falls a victim to intemperance. 

By the laws of many of the states the creditor cannot, in 
general, obtain the security of his debtor’s property until after 
a judgment. During the course of the suit the debtor has the 
entire control of his resources, and can put them in such a 
shape that his creditors cannot reach them. They are in fact 
altogether at his mercy. If he pays them any thing itis a 
favor. If they do not promptly accede to such terms as his 
generosity may offer them, he bids them defiance; and when 
they become willing to accept his proposals, he treats them 
like a sovereign who is extending his grace to rebellious sub- 
jects. 

In addition to the evils already mentioned there are many 
others which might easily be enumerated. Many species of val- 
uable funds cannot be reached by the creditor under our present 
systems without the consent of the debtor. In Virginia only 
a moiety of the debtor’s land can be taken on execution by 

VOL. I.—NO. I. 6 
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elegit. The interest of a mortgagee in land, however great, 
cannot be taken on execution. And, except in states where 
special provision has been made by statute, the same is the 
case with regard to shares in banks and other incorporated 
companies, which in many places form a large part of the 
property of the community. Choses in action, too, and the 
rights of cestui que trusts in land or other property, can 
rarely be reached by any process known to our laws;* in al- 
most all cases of debts due to a man, his creditors have no 
means of reaching them, unless he is an absent or absconding 
debtor. It is true that in Massachusetts and most of the New 
England states, debts of this kind may be reached by the 
trustee process against the debtor’s debtor. But where a ne- 
gotiable note has been given to the debtor by his debtor, there 
is no process by which the debt can be reached by the cred- 
itor, and no means by which the debtor can be compelled to 
assign the securities which he holds, for the benefit of the 
creditor. 

It is essential to a good insolvent system, that as soon as 
the debtor discovers an unwillingness to pay his debts, all con- 
trol of his property should be taken from him, and that the 
avails of it, when realized, should be divided ratably among 
his creditors. Attachment laws are good, in promptly taking 
away the debtor’s power of disposing of his property; they 
are defective, in not reaching every description of funds which 
may be available to the debtor, and in not making a ratable 
division. of the proceeds. ‘The insolvent systems of some of 
the states are good, because they effect a ratable distribution of 
property. ‘They are bad, because they are not compulsory, 
but in a great measure voluntary, on the part of the debtor, 
being in most of the states made on his petition ; and there- 
fore do not give the creditors so prompt and efficacious a 
mode of taking the debtor’s effects out of his hands, as is af- 
forded by a bankrupt law. It is evident, also, on the slightest 
examination of these laws, that they afford a very insufficient 
protection against the fraudulent transfer and concealment of 
property by the insolvent. 





* There are exceptions to these rules; for in some states trust estates may 
be taken on execution for the debts of the cestui que trust. 

t The right of imprisoning the debtor cannot be considered as such a pro- 
cess; for though it may occasionally produce the desired effect, yet its ope- 
ration is always indirect, and, in many cases, ineffectual. 
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The power which the creditor has in most, we are happy 
to say not all, our states, of imprisoning his debtor, however 
it may be modified, is one which ought not to be tolerated in a 
Christian country. It may be that this power is seldom abus- 
ed, but it ought not to exist. We are far from denying that 
some coercive power is necessary in order to compel men to 
perform their engagements, who are able, but unwilling ; and to 
force real insolvents to disclose the state of their affairs, and to 
surrender their effects. But before any misconduct or fault is 
proved against a man, beyond the mere inability to pay his 
debts, he should not be liable to imprisonment like a criminal. 
If he is guilty of fraud, let him be tried and punished in 
the common course of justice; but let not the creditor be 
the judge of his guilt. The fraudulent insolvent is a criminal, 
who merits punishment. In moral guilt, indeed, there is little 
difference between the man who cheats his creditor out of his 
money, and the thief who steals a purse. A bankrupt law 
makes the just distinction between honesty and fraud. The 
fair trader, who gives up all his property for the benefit of his 
creditors, is discharged from their claims, and even receives a 
pecuniary reward ; but the fraudulent bankrupt, who attempts 
to secure to himself the funds which justly belong to others, is 
punished as a criminal. This distinction indeed is far from 
being a new one. The same humane principle is to be found 
in the civil law. The honest debtor, whose inability to pay 
arose from misfortune, was protected from imprisonment by 
giving up his effecis for the benefit of his creditors; while this 
protection was refused to debtors who were chargeable with 
fraud or extravagance. Such, too, is the law of France. A 
debtor, merely as such, is not liable to imprisonment. But the 
law specifies a number of cases, in which payment may be en- 
forced by imprisonment. They are chiefly cases in which 
the debtor has been guilty of fraud, breach of trust, or some 
misconduct ; and the imprisonment is considered in its proper 
light, as a punishment, and even where it is authorized, it can 
only be inflicted by virtue of a judgment.* 

It cannot be denied, that there are many objections to the laws 
regarding the relation between debtor and creditor throughout 
the United States. It is also a serious evil, that the existing 
laws of the states on the subject of insolvency cannot be car- 





* Code Civ, L. III. t. xvi. 
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ried into full operation. An insolvent or bankrupt law of a 
state, which provides for the discharge of the debt of an insol- 
vent without the consent of his creditor, has been decided to 
be unconstitutional, except as applied to contracts made be- 
tween citizens of the state, and after the passage of the act.* 
The ground of this opinion is, that such provisions for dis- 
charging the debt impair the obligation of the contract. 

We admit the correctness of these decisions. The provis- 
ion of the constitution on which they rest, is most honorable 
to the framers of that instrument, and the nation which adopted 
it. But still, the power of discharging insolvent debtors, is 
one which the welfare of the nation requires should be exer- 
cised. The man who has lost his property by misfortune, 
ought not to be debarred from all future exertion of his talents 
and industry. ‘To the creditor, the right of taking the future 
property of an insolvent is of little value ; but to the debtor, it 
is all-important to be able to exert his powers, without having 
the fear of his old debts forever impending over him. It is 
important, too, to the nation to be able to avail itself of the 
services of all classes of citizens ; and to prevent the increase 
of the numbers of undischarged insolvents, and to convert 
them into active and useful members of society. Since, 
therefore, the state legislatures cannot give effect to one of the 
most important offices of a bankrupt law, by giving a complete 
discharge to the debtor, the duty upon Congress of passing 
laws for this purpose, is imperative, unless it is impossible to 
effect this object without producing evils greater than that 
which it is intended to remedy. 

We are well aware that this discharging the debtor is often 
complained of as one of the evils of a bankrupt system. Yet 
those that make this objection, do not generally question the 
propriety of releasing an insolvent who has fairly given up his 
property for the use of his creditors; but contend that the 
power which each creditor has at present of granting or refus- 
ing a discharge, is a salutary restraint on the insolvent, and 
that it is never refused where he conducts honorably. We 
cannot assent to this argument. ‘The release which is now so 
often wrung from a creditor where he gives his assent to an 
assignment, seems any thing but voluntary. And, in point of 
fact, a discharge is often refused from various causes which 





* This is the doctrine as finally settled by a majority of the judges of the 
Supreme Court of the United States, in Ogden vs. Saunders, 12 Wheat. 213. 
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have no connexion with the debtor’s good conduct. If dis- 
charges are proper, they ought to be governed by fixed rules, 
and should be the certain consequences of good conduct, and 
independent of the caprice or ill will of any individual creditor. 

One of the greatest evils under which the country is now suf- 
fering, is the practice which men in failing circumstances have 
adopted of preferring certain creditors by assignments and other 
devises. As long as there is no legal fraud in these operations 
they are valid. This evil of assignments is really the natural 
fruit of our present laws. The mode in which the law would 
dispose of an insolvent’s property by giving a priority to certain 
attachments, judgments, or executions, in preference to others, 
is so intolerable, that it has given birth to assignments in a 
thousand different shapes. Instead of one uniform, unbend- 
ing rule for dividing the estate of an insolvent among his cred- 
itors, it is left to be disposed of by accident or caprice. One 
man prefers his father, brothers, and uncles, because they are 
his relations; another prefers his endorsers and custom-house 
sureties, because that is the general practice; and the business 
of a third is often settled by the sheriff’s seizing his stock, be- 
fore he has time to complete his arrangements. 

In all the commercial states the practice of preferring cred- 
itors in assignments, is so prevalent, as to render the conclusion 
inevitable that the present laws regulating insolvency are un- 
satisfactory. And yet the system of preferring some creditors 
to others in assignments gives scarcely better satisfaction than 
the laws. Every one complains of the injustice and hardship 
of these preferences, except the individuals who receive the 
benefit of them. The fault, however, is not so much in the 
debtor as in the system of giving preferences; for while the 
system prevails, it seems the duty of the debtor to give such 
preferences as are generally expected. If he neglects to do 
sO, it is as great a fraud as it would be to conceal any of his 
property for his own use. Those creditors whose demands 
are considered confidential, who have lent money to a merchant, 
or endorsed his notes, under a confidence or understanding that 
he will make them secure in case of failure, have a claim on 
him which he cannot in conscience disregard. 

Yet the system of preferences is insufferable. The princi- 
ples which regulate it are, in their very nature, uncertain and 
fluctuating. No two men can agree exactly as to what debts 
ought to be considered confidential. In almost every case of 











46 National Bankrupt Law. [Jan 


assignments in which preferences are given, non-preferred cred- 
itors will complain that their demands were unjustly postpon- 
ed, and that those of others were unreasonably preferred. Be- 
sides, to allow preferences at all, opens a wide door for fraud 
and collusion between the insolvent and his friends. 

No legislative enactments, probably, can prevent all prefer- 
ences by men on the verge of insolvency. But a bankrupt 
law does every thing which the case admits of; disregarding 
all confidential debts and honorary engagements, it avoids all 
transactions made with a view to bankruptcy, and places all 
creditors on an equal footing. 

Some assignments, however, do provide for a ratable dis- 
tribution among all creditors without distinction. But though 
the object of a bankrupt law is the same with that of an assign- 
ment of this kind, yet there are many obvious reasons for pre- 
ferring a bankrupt law, even on the supposition that every 
debtor is desirous of making a ratable distribution of his effects. 
1. The assignees of a bankrupt are chosen by the creditors, 
and will therefore in all probability be competent and respons- 
ible; in the case of a voluntary assignment the debtor selects 
his own assignees, for reasons which are personal to himself; 
and it therefore often happens that more improper persons 
could not be found. 2. Under a bankrupt law, the bankrupt 
is compelled to make his disclosures on oath; where an assign- 
ment is voluntary there is no power to compel him to make 
any disclosure at all. 3. The bankrupt is compelled to pro- 
duce his books and papers, and submit them to examination; 
under a voluntary assignment the insolvent produces them or 
not, as he pleases. 4. In bankruptcy, a discharge is not al- 
lowed, unless two-thirds in number and value of his creditors 
sign his certificate ;* an act which is entirely voluntary on their 
part;+ and he-has no claim to a discharge until after the sur- 
render of his property and his examination are completed, 
and his creditors have had sufficient opportunity to judge of 





* The provision of the old bankrupt law, is that the certificate must be sign- 
ed by two-thirds in number and value, of the bankrupt’s creditors, who shall 
be creditors for not less than fifty dollars respectively. St. 6 Cong. 1 sess. c. 
19. s.36. The last bills on the subject which have been before Congress con- 
tain the same provision. In England four-fifths in number and value of credit- 
ors who have proved debts of —s pounds and upwards, are required to si 
the certificate, or after six months from the last examination, then three-fifths 


in number and value of such creditors, or nine-tenths in number. St.6 Geo. 
IV. c. 16. s, 122. 
{t See 17 Ves. 118. 
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the situation of his affairs and the honesty of his conduct. 
How is all this in the case of a voluntary assignment? A short 
time is allowed the creditors to sign it; they have but little means 
of ascertaining the state of the debtor’s affairs; and if they re- 
fuse to sign the assignment within a limited time they are shut 
out from its benefits. In bankruptcy the discharge is volun- 
tary; in a voluntary assignment the discharge is in a manner 
compulsory on the creditors, and they often choose to give it 
when they are in the greatest uncertainty as to the merits of 
the debtor, because they prefer to secure a small dividend, 
rather than run the chance of losing their whole debt by re- 
fusing to become parties to the arrangement. 

There is another point of view in which a bankrupt Jaw 
appears highly desirable—as an act of justice to foreign na- 
tions with which we are connected in commerce. ‘The Amer- 
ican creditor of a bankrupt who resides in England, has equal 
rights with the English creditor. But the English merchant 
to whom an American insolvent is indebted, frequently loses 
the whole of his demand, while the American creditor is ena- 
bled to obtain payment in full. This should not be. The 
time has long passed, since every stranger was an enemy. 
The whole civilized world now forms but one community of 
nations. And while we profess to carry on commerce on 
principles of reciprocity and equality, it becomes us in all our 
intercourse with foreign nations, to give their citizens the same 
rights in our country which we enjoy in theirs. 

To take the management of the insolvent’s property out of 
his own hands, and to make a ratable distribution of the pro- 
ceeds among his creditors, and to discharge him from their 
claims where he is meritorious, and to effect all these purposes 
by a uniform system, are confessedly important objects, and 
only to be gained by a national bankrupt law. These posi- 
tions, indeed, have not been generally disputed, even by those 
who oppose the measure. It is, however, frequently contended, 
that these objects never have been, and never can be, effected 
by any bankrupt system ; and that the expense and vexation 
which will necessarily attend their operation, will make them 
far more intolerable than the present insolvent laws. 

The grand arguments generally brought against bankrupt 
laws are, their general unsatisfactory operation in England, 
the enormous expenses attendant on commissions of bankrupt- 
cy there, and the small dividends received under them. It is 
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not, however, our intention to examine the various statements 
which have been made respecting the operation of the English 
bankrupt laws. We are not bound to follow any part of that 
system which we disapprove. The example of that country 
is before us, to imitate or avoid, as far as we may find expe- 
dient. The principles of commercial law are now far better 
understood than they were when the English bankrupt system 
was first introduced. And it will undoubtedly be far easier in 
this country than in that to introduce, from time to time, such 
changes as may appear expedient, either in the principles or 
details of a bankrupt system.* Besides, whatever may be 
the defects of the English law on this subject, the efforts that 
have been made to improve it, rather than abandon it, show 
that a deep conviction is felt in that country of the necessity 
of continuing the present system. With regard to expense, 
there can be no doubt that every thing under a bankrupt law 
in this country would be conducted far more economically 
than in England. The same causes which now render all 
law expenses far less in this country than in England, would 
operate with regard to the expenses attending a commission 
of bankruptcy. One obvious source of expense, the number 
of commissioners, which has been much complained of in 
England, would be cut off by any statute like that brought 
before the Senate in 1826. ‘The one commissioner provided 
by that bill, would be much cheaper and far more effective as 
a judge, than the five who are named in the English com- 
missions. In this country, also, we are free from stamp du- 
ties, which, until recently, were another source of expense in 
England.+ 

As it respects small dividends, we are inclined to believe, 
that the amounts realized by the creditors of persons failing, 
would be quite as great a percentage of their debts under a 
bankrupt system as they are at present, and probably greater. 
The distribution of the property of an insolvent, however, 
must, under any system, be expensive. His funds can no 
more be divided among his creditors without heavy charges 
upon them, than a material steam engine can be made to ope- 





* See 2 Bell’s Com. on the Laws of Scotland, 342, in which he makes some 
similar remarks to the above, in comparing the English and Scotch bankrupt 
systems, ‘ 

t The last English bankrupt act has remedied this evil, all stamp duties being 
repealed with regard to bankrupt estates. 
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rate without friction. Indeed, we know of no system more 
expensive, than the one which is so common in our commercial 
cities of making voluntary assignments for the benefit of cred- 
itors, especially when we take into view, that the validity of 
many of these conveyances becomes the subject of long and 
burdensome litigation. 

Another fruitful source of opposition to a bankrupt law, is 
that cankering jealousy of the general government with which 
some of the states are so deeply infected. The hostility to 
the measure from this quarter is not directed against the 
bankrupt system particularly ; it has for its object, every ex- 
ercise of power by the general government; in short, to dis- 
solve the Union. For, if men oppose the introduction of a 
law, made in pursuance of a power clearly and undeniably 
granted to Congress by the constitution, and resting in Con- 
gress only, and a law shown not only to be expedient, but 
involving very materially the wellbeing of our society, and 
which the members of the community demand of right, as 
being essential to the protection of their persons and industry ; 
if men oppose such a law, merely because it would give to 
the government an exercise of power, they would, upon the 
same principle, oppose every exercise of power by the general 
government,—in other words, they attack the Union itself, and 
are ready to use their influence towards its destruction. An 
opposition to a system of bankrupt laws upon this general 
ground, would be more excusable if it were proposed thereby 
to confer any extraordinary power upon the government, which 
might be especially liable to abuse, and susceptible of being 
perverted to the injury of the personal or civil rights of the 
citizens ; but so far from this, the system of laws in question, 
in their most important provisions, is to be found in the legal 
code of most commercial and civilized communities: it is a 
measure dictated by the plainest principles of justice, hu- 
manity, and economy ;—we say economy, for its object 
is to unfetter and promote the industry and enterprise of 
our population. Those who oppose such a law, merely 
upon the ground that it confers the exercise of a mild and 
harmless authority by the general government, would, with as 
good reason, oppose the distribution of a gift among the dis- 
tressed members of a community which a benefactor should 
place at the disposal of the government, merely because its 
distribution through them, would confer an exercise of influ- 

VOL. I.—NO. I. 7 
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ence. An opposition so directly disorganizing in its character, 
and so sweeping in its consequences, ought to be resisted by 
the combined and most strenuous efforts of the friends of the 
Union, and of the wellbeing of its citizens. 

The design and objects of a bankrupt law are frequently 
very much misunderstood and misrepresented. It is supposed 
by many, that it is in some unknown manner to operate for the 
exclusive benefit of one class of men at the expense of the 
others. Many people seem to think that the only object of 
such a system is to save any body the trouble of paying his 
debts who does not wish it; and that it is a species of ma- 
chinery to assist fraud and roguery. But if the mercantile 
classes would fairly examine the subject, they could scarcely 
fail of coming to a conclusion in favor of a bankrupt system. 
The objects of the law are indeed obvious; the questions 
which ought to arise are all of detail. ‘The opposers of the 
bankrupt system, while they admit in the abstract the correct- 
ness of the principles on which it is based, and that the only 
difficulty is in applying them in practice, are yet unwilling 
to examine fairly the details of any proposed system, but 
manifest the most violent opposition to every proposal of 
the kind. The clamor which is thus raised is truly surprising. 
Most of the states have now insolvent laws, which, in directing 
a ratable distribution of the debtor’s effects, are truly systems 
of bankruptcy. But as far as we can judge of these laws, 
though their object is similar, they are very inefficient in their 
operation. 

An objection often made to a bankrupt law is, that its ope- 
ration is confined to the mercantile community, whereas its 
benefits ought to be extended to planters and other classes. 
But it is an obvious remark, that giving the merchant the 
benefit of the law is no injury to the planter. ‘Those to whom 
it does not apply are in no worse situation after it goes into 
operation than they were before. But notwithstanding the 
opposition which has been made to clauses in bankrupt bills 
which proposed to extend their operation to other descriptions of 
persons besides merchants and traders; and although in Eng- 
Jand and France the operation of their bankrupt laws has been 
confined chiefly to the commercial classes, we are not sure that 
many other persons might not with propriety be made the 
subjects of the law. Planters and farmers who cultivate large 
estates, are subject to heavy and unexpected losses, as well as 
merchants, and are liable to ill success from similar causes. 
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The cause of a merchant’s failure is sometimes a loss or de- 
struction of property by the perils of the sea or land ; a fall in 
the value of property ; the failure or fraud of his debtors, or 
those for whom he is responsible ; the excess of his expenses 
beyond the profits of his business ; and sometimes a combina- 
tion of some, or all these causes. But is not the cultivator of 
land exposed to similar chances? His barns, his houses, and 
his granaries may be burned; his flocks and herds may perish 
by disease ; his crops may be destroyed by drought or inun- 
dation, or devoured by insects. In whatever way he may 
dispose of his produce, he is liable to loss from the unfaithful- 
ness or misfortunes of those whom he trusts or employs. And 
he may be ruined by his own improvident expenditures on his 
estate, or by a prodigal mode of living. 

Without, however, presuming to decide on the propriety of 
extending the provisions of the bankrupt law indiscriminately 
to individuals of all classes, in cases where they may choose 
to become subject to them, as has been sometimes proposed,* 
we think that the enumeration of the classes who are compul- 
sorily subject to their operation ought to be very much ex- 
tended, and we should not fear to include planters, farmers, and 
graziers, if they should desire it, though excluded in the English 
acts. It is well worthy of remark, however, that the classes of 
persons who may become bankrupt in England have been con- 
stantly increasing by successive statutes. ‘The last act in that 
country, and which underwent a very careful revision, includes 
a great variety of classes that were never subject to the bank- 
rupt laws before. As many of these classes, we believe, have 
never been included in any of the bankrupt bills which have 
been proposed in Congress, and some of them expressly ex- 
cluded, and as we think they ought to be brought into any 
new act in this country, we give an enumeration of them; viz. 
warehousemen, wharfingers, packers, victuallers, innkeepers, 
dyers, printers, bleachers, fullers, calenderers, sheep and cattle 
salesmen, persons who seek their living by buying and letting 
for hire, or by the workmanship of goods or commodities. 
Though some of these persons might, perhaps, come in under 
the general words with regard to buying and selling, yet even 
as it respects them this full and explicit enumeration is useful, 





* This was attempted in the bill brought into the Senate in 1826, and in the 
one which was before the House of Representatives in 1827. 
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as it prevents the numerous controversies which frequeutly 
arose in England, as to the classes to which the more general 
words extended. 

The last English bankrupt act contains several very great 
alterations of the old laws. Some of them were introduced in 
the bill before the Senate in 1826, and in the bill before the 
House in 1827. As these or similar alterations are likely to 
be again discussed whenever a bankrupt system is proposed 
in this country, we have thought it might be worth while to 
consider some of the provisions contemplated in those bills, in 
connexion with the present English system. It ought to be 
recollected, that the last English statute was passed after the 
subject of the defects in the old system had undergone a 
thorough examination. 

In the first bankrupt law in England, as is well known, the 
bankrupt was considered as a criminal, who was endeavoring 
to escape from and defraud his creditors. ‘This idea of fraud 
being a constituent part of bankruptcy, was preserved in the 
English law long after more correct views were entertained, 
and while it was well understood that bankruptcy did not ne- 
cessarily imply any thing worsé than misfortune. Blackstone 
says, that this ‘unfortunate person (a bankrupt) may, from the 
several descriptions given of him in our statute laws, be thus 
defined ; a trader who secretes himself, or does certain other 
acts tending to defraud his creditors.’ In consequence of the 
laws being framed with these views, it must have been often 
inconvenient for a person who was really insolvent and desir- 
ous of having his property distributed among his creditors, to 
commit the acts of bankruptcy enumerated in the statute, such 
as departing from the realm, secreting himself to avoid his 
creditors, lying in prison two months for debt, &c. In fact, 
most bankruptcies were previously concerted between the 
debtor and some of his creditors. And these concerted com- 
missions often occasioned much litigation, in consequence 
of the concert between the debtor and his creditors, rendering 
the concerted act of bankruptcy ‘of no avail against persons 
not privy or consenting to it.’ The late English statutes, 
therefore, to remedy these evils, have provided several new 
acts of bankruptcy, one of which is the party’s filing in the 
office of the secretary of bankrupts a written declaration under 
his signature, and attested by an attorney or solicitor, that he 
is insolvent, or unable to meet his engagements. In order to 
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make this declaration effectual,:it must be advertised in the 
London Gazette within eight days, and a commission issue 
within two months from the time of the publication in the 
Gazette.* The last bills on this subject that have been before 
Congress, no doubt for similar purposes, declare a trader a 
bankrupt, who shall have generally stopped payment. This 
is undoubtedly an improvement in the law of 1800. But as 
it may often be a matter of controversy as to what amounts to 
stopping payment, and the point of time when it takes place, 
we think that it would be advisable to make the filing of a 
declaration of insolvency by a trader in the District Clerk’s 
Office, or with the general commissioner, a sufficient act of 
bankruptcy, after its publication in a newspaper appointed for 
the purpose. ‘This is so simple and explicit an act, that it 
seems scarcely possible that any question could arise whether 
it had been performed or not. 

The last bills which have been before Congress provide, 
that the assignment by a trader of all his effects to trustees for 
the benefit of his creditors, shall not be considered as an act 
of bankruptcy, unless a commission issue within six months, 
provided the assignment is executed within fifteen days by 
every such trustee, and that notice be published of it within 
two months in one~daily newspaper published near such trad- 
er’s residence. The intention of this section, which is adopted 
from the last English bankrupt act,+ is to give effect to fair 
assignments for the benefit of creditors, while it gives them an 
opportunity of avoiding any assignment with which they are 
not satisfied, by obtaining a commission against the debtor. 
No provision could be better adapted for preventing the un- 
necessary expense and trouble of a commission ; and it ought 
to satisfy the warmest advocates for the present system of 
voluntary assignments. 

The bill which was brought into the Senate in 1826,t provides 
‘ that the assignment or assignments of the commissioner of the 
bankrupt’s estate and effects as aforesaid, made as aforesaid, 
shall be good at law and in equity, against the bankrupt; and all 
persons claiming by, from, or under such bankrupt, by an act 
done or conveyance made at the time of his committing or after 
he shall have committed the act of bankruptcy upon which the 
commission issued: provided always, that all conveyances by, 
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all payments by and to, and all contracts and other dealings 
and transactions, by and with any bankrupt, bona fide made 
and entered into before the date of such commission, shall, not- 
withstanding any act of bankruptcy committed by such bank- 
rupt prior to that on which the commission issued, be valid: 
provided, the person so dealing with such bankrupt had not at 
the time of such conveyance, payment, dealing, or transaction, 
any knowledge, information, or notice of any act of bankruptcy 
having been committed by such bankrupt within six months 
before that time : and provided always, that in case of a bona 
Jide purchase, made before the issuing of the commission, from 
or under such bankrupt, for a valuable consideration, by any 
person having no knowledge, information, or notice, of any act 
of bankruptcy committed within six months before such pur- 
chase, such purchase shall not be invalidated or impeached.’ 
This section, which contains several clauses not to be found 
in the old act, seems to us very defective. On principle all 
acts and dealings in the common course of business with the 
bankrupt, by persons ignorant of the act of bankruptcy, ought 
to be protected up to the time of issuing the commission, and 
not merely up to the time of the act of bankruptcy on which 
it issues. Similar provisions to those of the French law on 
this subject might be adopted with advantage. Thus, ‘All 
commercial acts or engagements contracted by the debtor 
within the ten days preceding the date of the insolvency, are 
presumed to be fraudulent as it respects the insolvent: they 
are void, when fraud on the part of the other contracting 
parties is proved.’* There are several other similar provisions 
in the French law, founded on the correct principle of regard- 
ing with jealousy the transactions immediately preceding an 
avowal of insolvency, and yet respecting the fair dealings of 
other persons. ‘The strict rule of avoiding all transactions of 
the bankrupt subsequent to the act of bankruptcy, which is 
frequently secret, was in England often productive of the most 
monstrous injustice. This rule, so harsh and severe, has been 
constantly softening in the successive British acts on the sub- 
ject. So that the rules now adopted in that country are more 
liberal than the provisions of the bill we have justcited. ‘The 
sections which relate to this subject may be briefly stated as 
follows. All bona fide conveyances by, and all contracts and 
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dealings by and with any bankrupt, and all executions and 
attachments against his real or personal property, executed or 
levied more than two months before the issuing of the commis- 
sion, are made valid, notwithstanding a prior act of bankruptcy 
by him committed; provided the person dealing with the 
bankrupt, or at whose suit or on whose account such execu- 
tion or attachment issues, had not notice of any prior act of 
bankruptcy : And provided, that where a commission has been 
superseded, if any other commission issues within two months 
after it is superseded, no such conveyance, contract, dealing, 
or transaction, execution, or attachment, shall be valid, unless 
made, entered into, executed, or levied, more than two months 
before the issuing of the first commission.* The American 
bill only protects fair transactions made before the act of 
bankruptcy on which the commission issues, notwithstanding 
an act of bankruptcy prior to that. In many, if not most 
cases, it is evident that this protection would amount to no- 
thing. In the English act, all fair transactions done more 
than two months before the issuing the commission, are valid. 
It may, however, be doubted whether the English rule is not 
still too severe. 

Other sections of the English statute provide, that all bona 
fide payments of money by the bankrupt to his creditors, and 
bona fide payments to the bankrupt, made before the date and 
issuing of the commission, without notice of any prior act of 
bankruptcy, shall be valid: and that no person having in his 
hands goods, money, or effects of the bankrupt, shall be en- 
dangered by the payment or delivery of them to the bankrupt, 
provided such person had not notice that such bankrupt had 
committed an act of bankruptey.[ These sections protect a 
great variety of fair transactions with the bankrupt up to the 
time of the issuing of the commission. The American bill, 
on the contrary, only gives such protection to a purchase from 
the bankrupt. 

The bill reported to the House of Representatives at the ses- 
sion of 1826-7, (s. 49) contains a provision, that at any meet- 
ing of creditors after the bankrupt’s last examination, (of which 
meeting twenty-one days notice is to be given), if the bankrupt 
or his friends shall make an offer of composition, or security 
for such composition, which three-fourths in number and value 
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of the creditors shall agree to accept, another meeting shall 
be appointed ; and if at such second meeting three-fourths in 
number and value of the creditors shall agree to accept such 
offer, the judge who issued the commission shall, on such ac- 
ceptance being testified by them in writing, supersede the 
commission ; and the composition shall be a discharge of all 
the debts of the bankrupt. In deciding on the offer, creditors 
under fifty dollars are not reckoned in number, but in value 
only. This provision, which is borrowed from a similar one 
in the last English bankrupt act,* having been introduced into 
England from the Scotch system, is an important improve- 
ment, as it restores to the debtor the management of his affairs, 
where his creditors think him trustworthy, and his proposals 
favorable to themselves. This arrangement will often enable 
the debtor by resuming his business to manage his property to 
greater advantage than any assignee could do, besides relieving 
it from many of the expenses attending a commission. The 
debtor will, therefore, be willing to offer security for a larger 
dividend to his creditors than they could possibly obtain in any 
other manner. ‘The composition contract will also be advan- 
tageous to the creditors in many cases, by giving them nego- 
tiable paper with good names, which will be immediately 
available in the money market, instead of an uncertain claim 
against a bankrupt estate, from which nothing may be realized 
for a long period. This power of accepting a composition is 
manifestly required for the mutual benefit of the bankrupt and 
those who have claims against his estate. There is no danger 
to be anticipated from such a provision, as the creditors are 
usually the best judges of their own interests. 

Both the American bills that we have cited, contain the fol- 
lowing liberal provisions on the subject of set-off, which are 
a great improvement on the old statute. Where ‘there hath 
been mutual credit given by the bankrupt and any other per- 
son, or mutual debts between them at any time before the is- 
suing of the commission,’ ‘one debt may be set off against the 
other, and what shall appear to be due on either side on the 





*6 Geo. IV. c. 16, s. 133,134. 2 Bell Com. Laws Scot. 484. In both 
England and Scotland the consent of nine-tenths of the creditors in number 
and value is required, in order to make the offer of composition binding on 
them. In France a majority in number and three-quarters in value of the in- 
solvent’s creditors, can accept a composition so as to bind the remainder. Code 
de Com. a. 519. 
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balance of such account, after such set-off, and no more, shall 
be claimed or paid on either side respectively.’ ‘This seems 
to give the protection to fair transactions, which the rigidness 
of the former law denied; in that statute the right of set-off 
being confined to transactions previous to the act of bankruptcy. 
The rights of other creditors seem to be sufficiently protected 
by the proviso at the end of the section, that in case the debt 
was contracted or credit given within two months before the 
date or suing forth of the commission, the party must ‘ prove 
that such credit or debt was given or contracted in the ordi- 
nary course of business, bona fide, for valuable consideration, 
and with no intent to obtain preference to such person.’ 

With regard to what shall be notice of an act of bankruptcy, 
the bill introduced in the Senate* provides, that the issuing of 
a commission shall be deemed notice of a prior act of bank- 
ruptcy, if the adjudication of the person against whom the 
commission has issued shall have been notified in one or more 
public newspapers, and the person to be affected by such 
notice may reasonably be presumed to have seen the same. 
We think that there ought to be but one paper in each state 
for the official publication of bankruptcies. In the corres- 
ponding section of the last British act,t there is but one paper, 
the London Gazette, named in which bankruptcies are to be 
published. ‘The advantages of having a single paper, which 
will be generally known, for these publications, are obvious. 

In the preceding remarks it has been our aim to keep the 
attention of the nation awake to a subject in which all have 
the deepest interest. It is important, as it regards the com- 
mercial intercourse between the different parts of our own 
country, our credit and trade with foreign nations, the welfare 
of large classes of our population, and, more than all, the 
morals of the community. We feel a strong conviction that 
if the merits of the measure were once well understood, a 
bankrupt law would pass in Congress almost by acclamation. 
The impression on the public mind of its necessity has been 
gradually increasing for many years. Prejudice and pany 
spirit may perhaps prevent it from passing in Congress this 
year or the next; but that it will ultimately prevail, and at no 
distant period, appears to us certain. It is but litile to the 
credit of the second commercial nation in the world, that her 
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citizens should have so long been permitted to suffer for the 
want of a bankrupt system. And the duty on Congress is im- 
perative to afford that relief to the nation which is pointed out, 
if not enjoined by the constitution, and which that body alone 
is authorized to bestow. 





Art. I[l.—LAW OF REAL PROPERTY. 


Observations on the Actual State of the English Laws of Real 
Property; with Outlines for a Systematic Reform. By 
James Humpnreys, Esq. of Lincolns Inn, Barrister. Se- 
cond Ed. London. John Murray. 1827. 


Men in all ages have been accustomed to look upon the 
civil and political institutions of their ancestors with a rever- 
ence which has often become superstition. Even England 
has not been free from an excess of this filial regard. The 
history of that country shows that after abuses and defects in 
the law, of the most important character, have been proved 
and admitted, every attempt to reform them has been met by 
the most stubborn resistance. ‘To every argument, the law- 
yers and statesmen had still their ready answer, ‘quod nolunt 
leges Anglie mutare, que hucusque usitate sunt et approba- 
te:’ the laws whose merit has been tested by the experience 
of centuries, are not to be examined, but to be admired and 
worshipped. ‘This reasoning is not to be wondered at. The 
changes in the condition of the country which had rendered 
changes in the law desirable, having been slow, and to many 
minds imperceptible, the people clung to existing institu- 
tions, as if they could by no other means retain the wisdom 
and glory of their ancestors, forgetting that the peculiar char- 
acter of antiquity, which had given vital energy to these insti- 
tutions, had long departed. ‘The real excellences of the com- 
mon law and the growing prosperity of the nation, added new 
arguments against innovation, and led men to fear any great 
reform in their system of laws, lest it should touch the secret 
spring of the fortunes of the country; they feared that in at- 
tempting to root out the tares they might pull up the wheat 
also. Their national vanity, too, which was fostered by the 
eulogies bestowed by their most popular law-writer on the 
common law, even in its most questionable provisions, induc- 








_ 


~ 





1829. ] Law of Real Property. 59 


ed doubts as to the real existence of any important defects, 
either in their frame of government or their civil or criminal 
codes. ‘To these feelings, which were common to all, the 
party in power always added the agreeable persuasion that 
whatever is, is right; the multitudes who were fed by the ex- 
pensive mode in which justice was administered, had a direct 
interest in checking all inquiries ; and the lawyers felt a double 
fondness for the system whose intricacies they had mastered. 

The United States form a striking contrast to England. 
From the very beginning of our colonial history down to the 
present time, important alterations in our laws have been com- 
paratively frequent and easily effected. So that the law of 
any one of our states, at the present day, presents a much 
greater contrast, than the present English system does, to the 
common law as it existed two hundred years ago. When our 
forefathers first settled here, justice was administered in a very 
summary and paternal mode, and though the English common 
law was the basis of the laws of the colonies, yet no more of 
it was in fact introduced, than was thought to be suited to 
their condition. Parts of the system were never adopted, 
others fell into disuse ; the colonial legislatures were constantly 
altering it by statutes, and customs, greatly modifying it, grew 
up gradually and silently. The changes that were introduced, 
whatever their defects may be, had a healthy and vigorous 
character, as they were not made to suit the antiquated system 
of feudalism, but the actual state and wants of the community. 
The fathers of our country were so fortunately situated that 
it was in their power to introduce the wisdom of a highly civ- 
ilized nation, while they had scarcely any of the obstacles to 
encounter, which in an old country the prejudices of many, 
and the interests of a few, always throw in the way of im- 
provement. ‘They could apply remedies directly and promptly 
to the sources of evil, and with a single view to the general 
welfare. 

Since the revolution the legislatures of the states have not 
been sparing in their enactments. Their willingness to make 
amendments, indeed, has led them into an error directly the 
reverse of that of England. If in that country legislation has 
been too slow and timid, in this it has been too rash and pre- 
cipitate. In the zeal for improvement the good has some- 
times been prostrated with the bad, and a new evil introduced 
in the place of an old one. A want of system is every where 
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perceptible, and in consequence, remedies have been in some 
instances inconvenient and complicated, and in others incom- 
plete. In some legislative provisions it is but too apparent 
that the framers of the statute did not understand the law as 
it existed on the subject they were tampering with, and of 
course could not perceive the precise effect of the changes 
they were introducing. We have undoubtedly suffered much 
from crude experiments in legislation. Still we readily admit 
that the great exertions which have been made to improve our 
civil and political institutions, have not altogether failed in pro- 
ducing good effects. 

The bigoted attachment of the English to the common law, 
has, within a few years, been gradually giving way to the con- 
viction, that great reforms are required. ‘The state of the 
public mind is obvious from the commission to inquire into the 
Court of Chancery, the changes that have been effected in 
the criminal Jaw and the bankrupt system, the work of Mr. 
Humphreys on Real Property, Mr. Brougham’s speech in 
Parliament, the votes which it produced, and the free discus- 
sions respecting the state of the law in periodical works and 
many other publications. ‘The symptoms of uneasiness and 
activity, which are ever the forerunners of great changes, are 
every where discernible. 

The work of Mr. Humphreys on Real Property has excited 
great attention, by the bold and uncompromising manner in 
which it points out the evils of the existing laws of England 
on that subject. Though he shows himself to be familiar with 
the history and character of the complicated system which he 
attacks, he does not shrink from any conclusions to which his 
principles lead him, however new or startling they may appear. 
He is, in short, a friend to a thorough, we had almost said a 
radical reform, in this branch of English law. His work 
breathes throughout a liberal and philosophic spirit, and ex- 
hibits that clear understanding of what is merely formal, and 
what essential in the institutions of his country, which is only 
to be gained by the study of the systems of different nations. 
In the first part of his work he gives a general view of the 
law of real property in England, placing its defects in a very 
striking light; and in the latter part proposes as a remedy, a 
statute ‘for amending, declaring, and incorporating the laws 
of real property.’ 

In reading the pages of Mr. Humphreys we have been led 
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to remark how many of the evils in the English system, which 
he exposes, have been remedied in this country. ‘Though the 
alterations which have been made in the common law are, no 
doubt, familiar to our professional readers, yet as they are not 
often called on to consider them in a connected view, we shall 
endeavor to point out some of them which relate to the subject 
treated in the work before us. Amid considerable diversity 
in the details, it is interesting to remark the great similarity in 
the general provisions which have been adopted in the different 
states, although departing widely from the system of our parent 
country. The causes of this uniformity are well stated in the 
following extract from one of our most learned jurists. 


‘Most of our ancestors who settled Federal America, came 
from the same country, England, and brought with them not only 
the English common law, but also numerous English statutes. 
Some of these statutes were adopted and practised upon here as 
common law, and some of them re-enacted here in substance, 
into American statutes, by the colonial, provincial, territorial, and 
state legislatures. Thus state statutes, in all the most material 
points of titles, as well as common law principles, being derived 
from the same source, the English laws, there naturally grew up 
in our colonies and states, this sameness in titles to property 
above-mentioned. Further, all our colonies early adopted the 
English deed, in all its essential parts, and this acknowledged, or 
proved, and enrolled, or registered, became every where our deed 
acknowledged, or proved, and recorded, in the county or district 
in which the land conveyed by it lay. The American lawyer 
likewise recollects that our American settlements, and so titles, 
began in Virginia and Massachusetts nearly on the same foun- 
dation, and so derived from the same fountain-head, the English 
law books ; and they differed but little, except as to the descent 
of real estates, a difference of late years done away nearly. The 
northern colonies, afterwards settled, adopted their laws and 
usages very much from Massachusetts; and the southern ones 
from Virginia. 

‘Besides Massachusetts and Virginia, fourteen of the present 
states were settled, and titles in them took root, before the terri- 
torial ordinance or constitution was established by Congress in 
July, 1787; under which all the other states in the Union, except 
Louisiana, have been settled, and titles to property, real and per- 
sonal, in them, have grown up on uniform principles among 
themselves, and also in regard to the other states. This ordi- 
nance, (formed by the author of this work), was framed mainly 
from the laws of Massachusetts, especially in regard to titles, and 
as to them, contains the following clauses, to wit: “ The estates 
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of both resident and non-resident proprietors, in the said territory, 
dying intestate, shall descend to, and be distributed among their 
children, and the descendants of a deceased child in equal parts ; 
the descendants of a deceased child or grandchild to take the 
share of their deceased parent, in equal parts among them; and 
where there shall be no children or descendants, then in equal 
parts to the next of kin, in equal degree ; and among collaterals, 
the children of a deceased brother or sister of the intestate, shall 
have in equal parts among them their deceased parent’s share, and 
there shall in no case be a difference between kindred of the 
whole and half blood; saving in all cases to the widow of the 
intestate her third part of the real estate for life, and one third 
part of the personal estate.” ‘ And estates in the said territory 
may be devised or bequeathed by wills in writing, signed and 
sealed by him or her, in whom the estate may be, (being of full 
age), and attested by three witnesses. And real estates may be 
conveyed by lease and release, or bargain and sale, signed, sealed, 
and delivered, by the person, being of full age, in whom the estate 
may be, and attested by two witnesses, provided such wills be 
duly proved, and such conveyances be acknowledged, or the ex- 
ecution thereof duly proved and recorded.” * 


Mr. Humphreys in the beginning of his work states very 
clearly and forcibly what ought to be the characteristics of the 
law of real property. 


‘ But, if system ever be requisite in laws, institutions respecting 
landed property, under its various modifications, both as regards 
transactions among the living, and the return to the quick from 
the dead,f imperiously demand, (and the requisitions are perfectly 
practicable), that their characters be direct and well defined ;— 
free from mere technical distinctions, whether of tenure, of nomi- 
nal ownership, or of jurisdiction ;—that possessions be kept 
distinct, unaffected by interfering rights of third persons; that the 
rules of succession, whether primogeniture or equal partibility 
prevails, be simple and uniform ;—that the power of alienation be 
unrestrained, and its mode bear immediately on the object ;—that 
the rights of creditors be ample and prompt ;—that the periods of 
prescription, or bar by adverse possession, be clear and of limited 
extent ;—above all that, instead of vainly seeking, by equitable 
interference, to adapt the crude and scanty institutions of early 
ages to the complicated relations of cultivated society, one uniform 
system of laws regulate the whole ;—and that no act be done, 
nor right conferred, by circuitous means, whether of legal fiction, 
or nominal interest, where the object may be effected directly, 
with its real name and character.’ pp. 3, 4. 





* 7 Dane’s Dig. 388—390. + Le mort saisit le vif, say the feudal jurists. 
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The history of the present very technical and complicated 
system of real property in England, which grew out of the 
feudal tenures, and the efforts made to elude their operation, 
is given in a very brief, yet comprehensive manner, by Mr. 


Humphreys. 


‘Passing by the simple rules of ownership under the Anglo- 
Saxon dynasty, as they may be collected from the relics of their 
laws, and their extant charters, the Normanconquest overwhelmed 
our landed property with feudal tenures, and their burdensome 
privileges. These were introduced, not in the spirit of military 
conquest and partition, on the terms of rallying round the chief, 
to protect the common acquisitions, but as a system of juris- 
prudence already established, and even refined upon in their own 
country, by this proverbially litigious race. ‘They gave us, not 
the spirit, but the dregs, of that singular system, which has so 
largely influenced the laws and manners of modern Europe. The 
extent and variety of the burdens and restrictions of tenure, (fruits 
as they are called), may be found in all our writers on this branch 
of jurisprudence ; forming, as they did in their primitive vigor, 
rather an assemblage of unconnected institutions, than parts of a 
general system. To these were early added, (and their effects 
are still felt), the devices of ecclesiastical bodies to amortize land, 
or appropriate it to themselves in perpetuity. For this purpose, 
when prevented by the government from acquiring it by direct 
means, they introduced a variety of inventions; as, leases for long 
terms of 500 or 1000 years, recoveries in feigned actions at law, 
grants to nominal holders, to the use of the religious house. These 
uses, which were borrowed from the civil law, were not recog- 
nised by the judges of the land, but enforced by the Lord Chan- 
cellor, who was then usually of the clergy. The two former 
practices parliament very early extinguished, as far as they were 
evasions of the laws against mortmain ; though they are still in 
use as artificial modifications of property. Against equitable uses, 
too, it interfered; first in the reign of Richard III. and afterwards 
in that of Henry VIII. but unsuccessfully, since chancery has still 
preserved them under the name of Trusts. 

‘By the reduction, indeed, of these to a system, they have 
assumed a settled character. They, however, still form a body 
of laws, distinct from, but operating concurrently, and occasion- 
ally in confliction, with the rules «f common law ; not ony over 
the same property, but even over the different modifications of 
it in the same instrument. This branch of our law presents, 
perhaps, a solitary instance in modern jurisprudence, where the 
niceties of the feudal and the civil law occur in the same system. 

‘ The intricacies and burdens of tenure, indeed, were greatly 
diminished at the Restoration. Much of the original system, 
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however, still remains; together with many theories, built upon 
it, and fictions, invented occasionally to elude it. The whole 
tinctures deeply our laws of landed property ; though discordant 
from the sentiments and habits of modern society, and even from 
that leading maxim of modern law, which wisely regards land as 
a commercial property, and discountenances all undue restriction 
on its alienation. When, to the above catalogue, we add the 
various local customs, (having also their origin, for the most part, 
in the caprices of tenure), the inaptitude of such a body of law 
to the purposes of commerce, and to the rights of creditors; the 
subtile refinements of uses and trusts; the distinct and intricate 
laws of tithes, (a subject so sensitive, as at present scarcely to 
endure allusion), and numerous other servitudes on land, of a less 
ostensible description, we cannot but be sensible of adense medium 
interposed between us and the only legitimate qualities of proper- 
ty; namely, its capacities of enjoyment, succession, and aliena- 
tion ; its liability to the debts of the owner, and to his duties to 
the state.’ pp. 4—7. 


The subject of tenures is treated by Mr. Humphreys with 
his usual ability. 


‘It was a maxim of tenure, that the tenancy should be always 
full, that is, there should be always a tenant, or a succession of 
tenants, to do the lord’s service. Hence land could not be grant- 
ed, to vest at a future day, or on a future event. It was frequently 
granted to one for life, with remainder to another in fee. In that 
case, the immediate tenant, being seized of the property, was 
intrusted with the protection of fhe possession. If he failed in 
this duty, it was a forfeiture of his estate. It was another rule, 
that land could only pass by delivery of the possession, or seizin 
as it is technically called. This was accompanied by a feoffment, 
of which the livery of seizin was the essential part, the tenant for 
life accepting it on behalf both of himself and those in remain- 
der; while the deed only authenticated the transaction. This 
livery passed a fee, either by right or by wrong; since whoever 
had the seizin was competent to deliver it over. The same effect 
was attributed to a fine; a species of assurance, whereby the 
person seized in possession acknowledged, in a feigned action at 
law, the right to be in another. The result of these positions 
was, that an immediate interest in land could only be transferred 
on the spot, or by a judicial acknowledgment—that all in remain- 
der took through the medium of the delivery of seizin to the first 
tenant,—that this tenant, being intrusted with the seizin, was 
competent, by the same mode of feoffment or fine, to transfer it, 
not merely for his own rightful interest, but absolutely to another. 
Such an act, indeed, was a forfeiture of his own estate; and if 














1829. ] Law of Real Property. 65 


the grantee in remainder was in existence, and his interest was 
vested, and not depending on a future event, he might enter for 
the forfeiture. If, however, there was no such grantee, then, 
from the imaginary ouster or devestment of the seizin on which 
the limitations depended, and the want of an existing right of 
entry to restore it, the contingent remainders were destroyed. 
The grantor indeed, or his heir, might, in that case, re-enter, the 
seizin under the grant being at an end ; but if the latter colluded 
with the tenant in possession, the whole grant might be defeated, 
and a complete estate acquired by wrong, with impunity. After 
uses were converted into legal interests by the statute of Henry 
VIIL., the effect of this inconvenience was prevented, in settle- 
ments to uses, embracing provisions for unborn issue, by limiting 
to trustees an estate commensurate with that of the immediate 
tenant for life, for preserving these remainders, with a right of 
entry for that purpose. This cured the particular evil; but it 
introduced into settlements another system, that of trusts, in order 
to remedy the inadequacy of the laws of tenure to the necessary 
modifications of landed property. 

‘At common law, whatever was vested, in a legal sense, was 
alienable ; and dispositions were effected, where the estate was 
immediate, by feoffment or fine, with livery of the possession ; 
but, where it was expectant, by grant; as none but the tenant in 
possession could give seizin. Contingent remainders, however, 
or eventual interests, were inalienable to third persons; but they 
might be released, or extinguished in the fee. 

‘These different properties of destructibility and inalienable- 
ness in contingent remainders have occasioned distinctions be- 
tween them and vested estates; and again, between them and 
the modifications of interests called springing uses, and executory 
devises, which will be hereafter noticed. The variety and nicety 
of these may be best depicted, by referring to two treatises of 
about half a century old on these subjects, which, for exact ar- 
rangement and acuteness of reasoning, stand almost unrivalled in 
English jurisprudence.* It is to be regretted, that the times 
were not then ripe for directing the talent that produced them, 
towards simplifying, instead of systematizing, the refinements of 
landed property.’ pp. 9—12. 


‘ Though the doctrine of a feudal tenure by free and com- 
mon socage, may be applicable in theory to a great part of 
the real property in this country chartered and possessed be- 
fore our revolution, and though every proprietor be considered 
as holding an estate in fee-simple, none of the inconveniences 





* Fearne on Contingent Remainders, and Executory Devises. 
VOL. I.—NO. I. 9 
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of tenure are felt or known.’* Lands for all purposes of en- 
joyment and alienation, are really allodial. In the charter 
of the Colony of Massachusetts Bay the grant of the territory 
declares it ‘To be holden of us, our heirs, and successors, as 
of our Manor of East Greenwich, in free and common socage, 
and not in capite, nor by knight’s service: and also yielding 
and paying therefor to us, our heirs, and successors, the fifth 
part only of all ore of gold and silver, which from time to time, 
and at all times hereafter, shall be there gotten, had, or ob- 
tained, for all services, exactions, and demands whatsoever.’ 
In the Province charter the same form is followed, with one 
or two unimportant additions.{ But though the feudal rights 
of the sovereign in the soil were thus formally recognised, yet 
even under the colonial and provincial governments the inter- 
ests of owners in their estates were really as beneficial as if they 
had been allodial. The charters of Rhode Island and Connect- 
icut on this subject are substantially the same as that of Mas- 
sachusetts.§ In 1692 an act of the latter state provided, that 
lands granted or to be granted by the assembly, or by towns, 
should be held ‘by the most free tenure of East Greenwich in 
the county of Kent, in the realm of England, according to 
our charter grant.’|| A statute passed in 1793, after referring 
to the charter, and reciting that by ‘the establishment of the 
independence of the United States the citizens of this state 
became vested with an allodial title to their lands,’ enacts, 
‘that every proprietor in fee-simple of lands, has an absolute 
and direct dominion and property in the same.” 

In New York a statute was passed soon after the revolu- 
tion, which abolishes all feudal services, and declares that all 
lands held of the king or any other person before the 4th day 
of July 1776, shall be construed and adjudged to be turned 
into free and common socage, and all grants by the state 
theretofore made, or thereafter to be made, shall be and re- 
main allodial and not feudal.** 

On the subject of copyhold tenures, which are now in full 
force in England, and forming a peculiar and distinct system, it 
is not necessary to comment. Mr. Humphreys observes of it, 
that ‘it is in itself incapable of amelioration; and would it 
admit of any, still it forms a superfluous system of property.’ 


* 3 Kent?s Com. 412. + Anc. Charters, &c. 4. ¢ Anc. Charters, &c.-26, 
§ Laws Conn. Ed. 1808, p. 8. || Laws Conn. p. 432. 1 Laws Conn. 433-4. 
** St. Feb. 20,1787. 1N. Y. Laws, ed. 1813, p. 70. 
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We can only congratulate ourselves that this country is free 
from the grievance of copyholds, which must act as a heavy 
clog on the enterprise and industry of England. 

After speaking of tenures, Mr. Humphreys considers uses 
and trusts; and animadverts with great severity on the English 
law of trusts. He divides them into active, passive, and con- 
structive. 


‘The first and only substantial character of them prevails, 
where actual duties are imposed upon the trustee; as, to sell the 
estate and discharge incumbrances ; to settle the residue of the 
estate after payment of debts; to receive the rents and apply 
them for any given purpose. These are ever efficient; and, with 
reference to our habits of society, essential.’ pp. 16, 17. 

‘ Passive trusts impose no duty whatever upon the trustee. He 
is merely the legal owner for another’s benefit; as, where an es- 
tate is conveyed unto and to the use of A. in trust for B., or where 
a term of years is vested in A. for securing a yearly or principal 
sum of money to B. In either of these cases the sole effect is, 
to oblige B. to use A.’s name in enforcing his right at law. Other 
trusts of this class present a still more inert and shadowy charac- 
ter; as, where introduced into a purchase deed for preventing 
dower ; into a settlement for preserving contingent remainders ; 
into assignments of terms for protecting the inheritance. They 
are the several results of impolitic institutions, technical fiction, 
and defect of judicial principle.’ pp. 17, 18. 

‘ Constructive trusts form the third class. They consist of in- 
terests concerning which no trust is declared; and where the 
legal property is often held in direct hostility to the equitable 
pretensions. Such as purchasers taking, with notice of a bargain 
and sale not enrolled; a deed not registered; a judgment not 
docketed. I shall discuss hereafter the policy of these and simi- 
lar rights. Other descriptions of such latter trusts, and those of 
a less questionable character, are, where a person purchases with 
the money of another; or, possessing a partial interest only in a 
leasehold estate, for life or for years, avails himself of the prefer- 
ence given to the tenant in possession to effect a renewal. On 
closely examining, however, the character of all these equitable 
claims, we shall find, that they have but little of the real nature 
of trusts. No confidence is ever actually reposed concerning 
the implied trustee’s estate ; as is done in the instance of resulting 
trusts. He is the legal owner: but affected, from circumstances, 
with a right in some third person, which a court of equity will 
enforce. It is a jurisdiction assumed by it from a defect of jus- 
tice in courts of law, which only adjudicate upon legal interests. 
For this purpose equity has applied its jurisdiction over trusts ; 
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and by a fiction has designated legal owners, affected by such 
equitable claims, constructive trustees. It distinguishes, however, 
between these rights and actual trusts, by holding that the former 
are barrable by the adverse possession of the legal owner; but 
that there is no prescription between trustee and cestui que trust.* 
Were one uniform course of justice, however, applied, the inter- 
ests in question would not be distinguishable from any adverse 
legal rights. 

‘Trusts, being a personal confidence, ought to cease with the 
person of the trustee. Our law, however, continues the estate, 
though not always the confidence, vested in a deceased trustee, 
to his heir; or, if it be for a term of years, to his executor or ad- 
ministrator. Still a new trustee is to be appointed, whenever 
the deed creating the trust, or the refusal or incapacity of the 
representative, requires it. This is effected, either by the parties 
beneficially interested, if they have a power for that purpose, or 
else through the circuitous and expensive medium of the court of 
chancery. To such new trustee the technical property, called 
the legal estate, in whomever resident, is to be conveyed. The 
heir, omens, may be a married woman, an infant, or a lunatic. 
In the first instance, the fictitious and expensive process of a 
fine is necessary. In the two latter cases, a conveyance was 
formerly impracticable ; and consequently, the title of the bene- 
ficial owner was rendered defective from the incapacity of a 
stranger. To remedy this singular mischief, various acts were 
successively passed, which have recently been consolidated into 
one, namely, 6 Geo. IV. c. 74, whereby infant trustees and mort- 
gagees, and persons acting on behalf of insane trustees and 
mortgagees, or of trustees out of the jurisdiction, or whose exist- 
ence is uncertain, are authorized to convey, under the direction 
of the court of chancery, or, in specified cases, of other equitable 
jurisdictions. While the present system prevails, the provisions 
of this act are indispensable; but the delay and expense of its 
proceedings must be too obvious; as must also be their needless- 
ness, when it is reflected, that the estate ought to cease with the 
trustee, and pass over with the trust, as a shadow with its sub- 
stance. 

‘Nor is this all—Land, vested in a trustee, being deemed his 
own at law, is subject to escheat for want of heirs, or on attainder, 
on his part. Another consequence of this position is, that the 
land will pass at law by his will, containing a general devise of 
all his estate. But this may be so qualified, as to the object of 
the disposition, as to pass such lands only as he is beneficially 
entitled to. As, when the gift is to one for life, with remainder 
to another; or charged with debts or legacies; since these inter- 





* 17 Ves. 87. 
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ests cannot be raised in the estate of another. Other instances 
occasionally occur, as may be supposed, of a more doubtful cha- 
racter; as, where the devisee is also executor, with a general 
direction for payment of debts; and then, it is said, there is no 
inconsistency between the devise and the trusts, as the debts 
were meant to be paid by the devisee out of the personal estate, 
of which he is the executor. This for a single specimen; but, 
on contracts for sale, many a title has been ruinously hung up in 
chancery, on a question in reality foreign to itself, and regarding 
only the will of a stranger. 

‘ Similar difficulties, it may be noticed, occur as frequently on 
the death of a mortgagee in fee; the legal estate in whose secur- 
ity descends to his heir or devisee; but clothed with an implied 
trust, first for his executor or administrator, and then for the 
mortgagor; while the money, the substantial part, devolves to 
the executor. The act already quoted provides for the inconven- 
ience in this case also; but upon the same vicious principle, of 
regarding the legal estate as something distinct from the lien. 

‘Should the trust be of a term, then it must be assigned by the 
personal representative of the deceased trustee. It sometimes 
happens, that he dies insolvent, and no one proves his will or 
administers to him. It more frequently occurs, (and, should the 
term be of any antiquity, must invariably be the case), that the 
personal representatives of the trustee are all dead, and his assets 
distributed ; and then there is no occasion to administer further 
to his effects. In each of these cases, the useless charge of suing 
out a limited administration, (as it is called), that is, so far only as 
respects the term, thus technically continued from the deceased, 
is cast upon the beneficial owner, in order to acquire a legal in- 
terest in his own property.’ pp. 18—22. 


The evils enumerated in this passage have not been much 
felt in the United States, partly because some of them, such 
as the incapacity of married women to convey, the difficulty 
occasioned by the legal title of land descending to the heir of 
the mortgagee, and escheat on the attainder of a trustee, have 
been remedied in some of the states ; but chiefly, as we be- 
lieve, because marriage and other family settlements are not 
so common here as in England. 

The modifications of interest in real property next engage 
our author’s attention. 


In England, to create an estate in fee-simple, ‘ words of inher- 
itance are necessary: that is, the gift must be to the grantee and 
his heirs, unless in cases of wills, where tantamount expressions 
are admitted, as will be shown hereafter. This requisite is not 
essentially inherent to the nature of real property, but it arose 
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out of the progress of the feudal system, the first grants under 
which were for the life only of the feudatory, in return for his 
military services. Thence grants were gradually extended to his 
heirs; but for this purpose it was necessary toname them. The 
rule has long survived its object; and, as it is not grounded on 
the ordinary reasoning of mankind, with whom, to dispose of a 
house or a field imports, as in the instance of a jewel or a horse, 
the disposition of all the donor’s interest in it, his neglect of this 
technicality frequently defeats his intention.’ pp. 29, 30. 


It would not be easy to estimate the amount of litigation 
which has been produced both in England and in this country 
by an adherence to this absurd rule, which might have been 
altered by a single line of legislation. 

In some of the states the rule has been abandoned. In 
North Carolina and Tennessee, where lands are devised, the 
estate shall be construed to be in fee-simple, unless by plain 
or express words, or by plain intent, it appears that the testator 
intended to convey an estate of less dignity.* A similar law 
is in force in New Jersey. ‘The statutes of Virginia and Ken- 
tucky provide, that ‘every estate in lands that shall hereafter 
be granted, conveyed, or devised to one, although other words 
heretofore necessary to transfer an estate of inheritance be not 
added, shall be deemed a fee-simple if a less estate be not 
limited by express words, or do not appear to have been 
granted, conveyed, or devised by construction or operation of 
law.’t 

These provisions in the codes of Virginia and Kentucky, 
coincide exactly with the proposal of Mr. Humphreys in his 
act, the forty-eighth article of which is, ‘In alienations in per- 
petuity it is not necessary to name the heirs or assigns of the 
alienee. Their interest emanates from his.’ (p. 279.) 

After fee-simple Mr. Humphreys considers estates tail. The 
modes in which the latter may be converted into fee-simple 
estate, are thus stated. 


‘Where the tenant in tail has also the immediate fee in expect- 
ancy, he may acquire the absolute ownership by the fictitious 
process of a fine, whether his estate tail be immediate, or expect- 





* 4 Griff. Law Reg. 751-2, note, cites 1 Scott, 297. In giving the statute 
law of the states in this article, we have, in many cases where we could not 
procure the statute books, taken our information from Griffith’s Law Register. 
Some account of the state laws with regard to real property, may also be found 
in Dane’s Digest, ch. 223. 


+ 1 Virg. Rev. Code, 159; Toulmin’s Laws of Ky. 230. 
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ant on a preceding life, or other partial estate. Where, however, 
on failure of the lineal heirs in the efitail, the property stands 
limited over to another, there the tenant in tail, to acquire the 
absolute fee, must resort to another and more intricate judicial 
fiction, called @ common recovery ; but this is practicable only 
where either he is himself entitled to the possession, or can obtain 
the concurrence of the immediate possessor, having an estate of 
freehold at least; that is, for life, either for his own benefit or as 
a trustee for another; as in the ordinary instance of a son tenant 
in tail, expectant upon the death of his father, who has the pre- 
ceding life estate, either in himself or his trustee. These pro- 
cesses of fines and recoveries are feigned actions for the recovery 
of the land; and, in legal supposition, they can only take place 
during a law term. By another fiction, however, (which it 
would be needless to state here), fines may be passed in vacation, 
by relation to a preceding term; but recoveries must still be per- 
fected in term. This, and the necessity for an estate in posses- 
sion, in order to suffer a recovery, constitute the essential differ- 
ence between the operation of these two dramatic assurances.’ 
pp. 32, 33. 


The following passage from Mr. Brougham’s speech on the 
present state of the law, is also very full with regard to the 
inconveniences of the present English system. 


‘Without throwing away a thought upon the pain which I 
should necessarily inflict upon some of my learned friends, much 
wedded to such lore—without caring a rush for the quantity of 
curious learning which would thus be thrown to waste—or drop- 
ping a tear over the musty records which must be swept away— 
I would abolish at once the whole doctrine and procedure of 
Fines and Recoveries. I hope I may not offend the ears of my 
respected brethren the conveyancers; but I must say, that if ever 
there was an absurdity not to be tolerated, it is those fictitious 
suits, at any time, but, above all, in the present state of society. 

‘I wish to make myself understood, for I see by the counten- 
ances of some gentlemen, that they do not quite comprehend the 
whole absurdity of the law respecting Fines and Recoveries. I 
do not by any means wish to interfere with the power of making 
or of barring entails: I consider the English law as hitting very 
happily the just medium between too great strictness and too 
great latitude, in the disposition of landed property; sufficient re- 
straints upon perpetuities, upon endless settlements, are provided, 
to allow a free commerce in land, as far as that is consistent with 
the interests of agriculture, and the exigencies of our mixed con- 
stitution; while as much power is given of annexing estates to 
families, as may prevent.a minute division of property, and pre- 








72 Law of Real Property. [Jan. 


serve the aristocratic branch of the government. With the sub- 
stance of our law of entail, then, I have no wish to meddle; all I 
desire is, to abolish the ridiculous machinery by which fines are 
levied and recoveries suffered. Every gentleman knows, that if 
he has an estate in fee he can sell it, or bestow it in any way he 
may please; but if he has an estate tail, to which he succeeds in 
the long vacation, he can go, on the first day of Michaelmas Term, 
and levy a fine, which destroys the expectant rights of the issue 
in tail, or he may, by means of a recovery, get rid of those rights 
and of all remainders over. He can thus, by going through cer- 
tain mere forms, make himself absolute master of his estate, and 
do with it as he pleases. But this must be done through the 
Court of Common Pleas, at certain seasons of the year; and why 
should there exist a necessity for going there ? Why not, if it be 
necessary, pay the fines which are due, without going there at 
all? I, the other day, asked this question of some learned friends, 
Why force tenants in tail into court, for mere form sake? They 
laughed at my simplicity, and said, “All this was asked a hun- 
dred years ago; there is no necessity for the proceeding, only to 
keep up the payment of the King’s silver, alienation fines, and 
other duties.” In case of bankruptcy, the necessity for those 
forms is not felt. A trader who is tenant in tail commits an act 
of bankruptcy, and by the assignment under the commission not 
only the interest vested in him is conveyed, but all remainders 
expectant upon it are destroyed, for the benefit of his creditors, 
and the estate passes to his assignees free from all restriction. 
The courts have held the conveyance in bankruptcy to be a stat- 
utory barring of the entail—an enlarger of the estate tail to a fee, 
as indeed the Bankrupt Laws evidently intended. Now, I 
would do that for honest landowners which the law at present 
permits to be done for insolvent tradesmen and their creditors. 
So, too, a man and his wife cannot convey an estate of the wife 
without a fine or a recovery, neither can the wife be barred of 
her dower without a similar proceeding. The reason is the in- 
fluence her husband may possess over her mind; and, conse- 
quently, a judge takes the woman, in these cases, into a private 
room, to examine her, first, as to whether she acts from fear, and 
then, when that is out of the case, whether she is influenced by 
favor and affection: and he also examines her, as to any tem- 
porary increase of affection from any passing cause ; and then, 
when she has purged herself of all temporary increase of affec- 
tion, of all fear, and all love, she is allowed to give her consent. 
I would propose, in place of all this inquiry, not always very 
delicate, nor ever very satisfactory, to let husband and wife join 
in a common conveyance, with the consent of a guardian to be 
appointed, or of the next male relative of the wife, who is not 
related to the husband, and not interested in either the succession 
or the conveyance.’ pp. 62—64. 
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A great improvement in the law of real property in the 
United States, is in using simple and direct modes of convey- 
ance, instead of fines and recoveries. All this complicated 
and expensive machinery is thrown aside ; and the law allows 
parties to carry their intentions into effect by direct means. 
In Massachusetts the tenant in tail may, by a deed signed in 
the presence of two witnesses, and acknowledged before a ma- 
gistrate, and recorded in the usual manner, bar the ‘issue in 
tail and all others claiming under and by virtue of the original 
gift or grant which creates the estate tail, and all reversions 
and remainders expectant upon the determination of such 
estates tail."* The law is the same in Maine.t The law in 
the remaining states is generally on a similar footing. This 
will fully appear from the following statement of Mr. Dupon- 
ceau in a note to his Dissertation on the Jurisdiction of the 
Courts of the United States. 

‘ Of estates tail in the several states of the Union. In four 
states never known to have been in existence, viz. Vermont, 
Illinois, Indiana, and Louisiana. In one, viz. South Carolina, 
the statute de donis never was in force, but fees conditional at 
common law prevail. In twelve they have been abolished or 
converted by statutes into fee-simple absolute, viz. New York, 
Ohio, Virginia, North Carolina, Georgia, Missouri, Tennessee, 
Kentucky, Connecticut, Alabama, Mississippi, and New Jer- 
sey ; but in the last four a species of estate tail still exists, 
being for the life of one donee, or a succession of donees then 
living. In sir they may be barred by deed acknowledged 
before a court or some magistrate, viz. Rhode Island, Maine, 
Pennsylvania, Massachusetts, Maryland, and Delaware; but 
in the last four may also be barred by fine and common re- 
covery. And in one only do they exist as in England with 
all their peculiar incidents, viz. New Hampshire.’ 

With regard to conveyances of estates held by married 
women in their own right, or in which they would be dowable, 
we have effected all that is desired by Mr. Brougham. In 
North Carolina and Tennessee, the wife is only dowable in 
lands of which the husband dies seized; and in the other 
states she may be barred of her dower by joining in the con- 
veyance with her husband; and in all, she may convey her 





* Mass. st. 1791, c. 60. + Laws of Maine, c. 36, s. 4. 
¢ P. 115, he states that the summary was extracted from Griffith’s Law 
Register, by a young gentleman of the law academy. 
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own estate by joining with himinadeed. For either purpose 
in most of the states an acknowledgment on a private examin- 
ation of the wife before a judge, in order to ascertain whether 
she executed the deed freely and without fear or compulsion 
of her husband, is required, in order to make it effectual against 
her. ‘This private examination is necessary in Vermont, New 
York,* New Jersey, Pennsylvania, Delaware, Maryland, 
Ohio, Illinois, Indiana, Virginia, Kentucky, North Carolina, 
Tennessee, Alabama, Missouri, Mississippi, and South Caro- 
lina. In Georgia a private*examination of the feme is neces- 
sary in order to bar her dower; her real estate vests absolutely 
in the husband on marriage. In Rhode Island a private ex- 
amination is necessary in order to pass any estate held by the 
wife in her own right; but is not necessary to bar dower. In 
the remaining states, Massachusetts, Maine, New Hampshire, 
and Connecticut, no private examination of the wife is required 
in order to pass any estate of which she may be owner, or to 
bar her dower. Indeed, we are inclined to think this private 
examination, notwithstanding its prevalence, is a very needless 
ceremony. _ For if the wife is induced by fear to sign a deed 
with her husband, it cannot be supposed that his influence 
over her will cease during the half minute’s private conference 
which she has with a magistrate. 

The evils of the present system of mortgages in England, 
arising from various causes, such as the tediousness and ex- 
pense of foreclosure in equity, the descent on the mortgagee’s 
death, in the case of a mortgage in fee, of the demand and the 
security for it, to different classes of representatives, are point- 
ed out by Mr. Humphreys with masterly force and precision. 
We must, however, be content with his remarks on the subject 
of tacking. 


‘The first principles of property would assign effect to every 
security, according to its priority of date: from that moment the 
land, to the extent of the charge, is no longer in the mortgagor’s 
power, but belongs to the incumbrancer; and such is actually 
the case, where the charges are all of one character, either legal 
or equitable. The artificial distinction, however, between these 
two species of interests, has introduced a correspondent one into 
mortgages, under the term of TACKING, which is often subversive 
of the above just rule. That a first mortgagee, holding the title- 
deeds, not having notice of a second mortgage, may make a fur- 





* 1 Laws N. Y. 369. 











1829.] Law of Real Property. 75 


ther advance on the credit of his original security, is incontestable. 
It was incumbent on the second mortgagee, when the deeds were 
not forthcoming, to seek out their possessor, and give him notice. 
That rule, however, is of a far different character, by which, an 
estate being mortgaged to two in succession, the second mort- 
gagee, if he had no notice of the prior charge when he advanced 
his money, may, by getting an assignment or declaration of trust 
of any outstanding judgment, term of years, or other legal interest 
anterior to the first mortgage, tack his subsequent incumbrance 
to this anterior interest, and thus take precedence of the first 
mortgagee. Nor does it vary the case, if the subsequent incum- 
brancer, after having advanced his money, has notice of the first 
mortgage, when he gets in the prior legal estate; or even if it be 
done, pendente lite, in an equity suit, so it be before the decree. 
This privilege of tacking is, however, confined to a mortgagee, 
and not allowed to a judgment creditor; on the ground that the 
latter, though he acquires a lien on the land by his judgment, 
does not advance his money on the immediate credit of the debt- 
or’s real estate ; since he has other remedies; viz. the goods and 
the body. The reverse case, however, of a first mortgagee lend- 
ing a further sum on judgment, and thereby excluding an inter- 
mediate mortgage, of which he has not notice, is admitted, on 
the rather refined presumption, that he made the further advance 
as knowing he had a hold of the land by the mortgage; and the 
judgment, though it passed no present interest in the land, yet 
formed a lien upon it. 

‘In one instance, first and third securities have been allowed 
to be tacked, to the exclusion of an intermediate one, in violation 
of a principle established by courts of equity themselves; namely, 
that the incumbrancer, getting in a prior charge, must, in order 
to exclude the second mortgagee, have made his further advance 
on the security of the property charged. The instance alluded to 
is, where two estates being subject to a prior incumbrance, the 
owner mortgaged both of them to A., and then mortgaged only 
one of them to B. The last incumbrancer, on getting in the 
preceding charge, was allowed to hold both estates against the 
former mortgagee, although he advanced his money on the credit 
of one estate only, without having contemplated the other estate, 
not even to the extent of acquiring a general lien by a judgment!*? 
pp- 49—5l. 


This absurd doctrine of tacking is entirely exploded through- 
out the United States. Our statutes for registering deeds 
have superseded the English rules on this subject.t In the 





* Eq. Ca. Abr. 323. 
t In New York it has been expressly decided by the Court of Errors that 
the doctrine of tacking does not apply between registered mortgages. Grant 
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New England states, and in some of the others, every incum- 
brance by deed takes priority according to the order in which 
it is recorded. In other states all mortgages duly recorded 
within a certain period from the date, take effect from the date 
or rather the delivery. But under neither system would the 
doctrine of tacking be admitted. The equitable rule which 
the English courts profess to follow, we in fact observe, ‘ Qui 
prior est tempore, potior est jure.’ 

The inconvenience, that the mortgaged land descends to 
the mortgagee, while the interest in the demand which is se- 
cured by the mortgage devolves on the executor, has been 
obviated in Massachusetts and Maine. Lands mortgaged, as 
well as the debt which the mortgage is given to secure, if the 
mortgagee dies without taking possession, are assets in the 
hands of his executor or administrator, and he has the same 
interest in the land as if it had been personal estate pledged 
for the security of the debt ; and he may bring actions to re- 
cover seizin and possession of such land. After he has ob- 
tained possession, it is distributed like personal estate, or may 
be sold for the payment of the deceased’s debts, subject in 
both cases to the right of redemption. While the executor 
or administrator remains in possession of the mortgaged pro- 
perty, if it is redeemed, he is empowered to make a release 
or other conveyance of it.* Rhode Island, too, has adopted 
the same-provisions for making mortgages assets in the hands 
of the mortgagee’s executor. 

The principle of survivorship in joint tenancy is thus spoken 
of by Mr. Humphreys. 


‘Each joint tenant may aliene his share by deed, but not by 
will. In default of such disposition, it accrues, not to his own 
heir, but to the surviving joint tenants; and so on to the last 
survivor. This species of property originated in the principles 
of tenure, which discouraged the splitting of fiefs, as producing 
an inability to perform the lord’s services. In other than feudal 
systems of jurisprudence it is, I believe, unknown; and, from 
the decay of tenures, and its repugnancy to natural justice, as 
placing property on a chance, and depriving the creditors and 
the families of the owners first dying of their just claims, it is 





v. Bisset, 1 Cain. Cases, 112. This is in conformity with the decision of 
Chancellor Redesdale in Ireland, Latouche v. Dunsany, 1 Sch. & Lef. 137. 
See also the Statute of New York. 1 Laws of N. Y. 373 ; and Loring v. Cooke, 
3 Pick. R. 50. 

* Stat. Mass. 1788, c. 51. Laws of Maine, c. 39, s. 9 and 10. 
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now less favored than formerly. Indeed, in cases of joint pur- 
chasers and mortgagees, each advancing his distinct share of the 
money, equity interferes, with some exceptions, to prevent its 
legal effect.’ pp. 54, 55. 


The fault, however, in the common law is not, we think, so 
much the permission of joint tenancies, as creating them when 
the parties probably donot intend them. Blackstone says, ‘If 
an estate be given to a plurality of persons without adding any 
restrictive, exclusive, or explanatory words, as if an estate be 
granted to A. and B. and their heirs, this makes them imme- 
diately joint tenants in fee of the lands.’ This rule is just the 
reverse of what it ought to be. In ninety-nine cases out of a 
hundred, of persons purchasing land together, they would 
prefer not to be joint tenants, but tenants in common. The 
law ought therefore to follow what is the common wish of 
parties, in every case where this intention is not expressly 
declared, and in every case of a conveyance of land to several 
persons should make them tenants in common, unless the con- 
veyance expressly stated a different intention. This making 
the rule of construction different from the common understand- 
ing of the words, is of course the source of litigation, which is 
increased by the inclination which the courts, though bound 
down by this narrow rule, naturally feel to construe all doubt- 
ful expressions in favor of tenancies in common. 

Our states, with scarcely an exception, have reversed the 
English rule. In Massachusetts it is enacted, ‘That all gifts,’ 
‘devises, and other conveyances of any lands, tenements, and 
hereditaments,’ ‘to two or more persons’ ‘shall be’ ‘ adjudged 
to be estates in common and not in joint tenancy, unless it’ is 
‘therein said that the grantees, feoffees, or devisees, shall 
have or hold the same lands,’ &c. ‘jointly, as joint tenants, or 
in joint tenancy, or to them, and the survivor, or survivors of 
them, or unless other words be therein used, clearly and 
manifestly showing it to be the intention of the parties’ ‘that 
such lands,’ &c. ‘should vest and be held as joint estates, and 
not as estates in common.’* In the other states there are 
similar laws to abolish the jus accrescendi, unless the instrument 
conveying the estate expressly provides for it. The law in 
Maine, New Hampshire, and Rhode Island, is the same as in 
Massachusetts, having been copied from the statute just recit- 
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ed.* The statutes of Vermont, New York,¢ Delaware, and 
New Jersey, have the same effect. A statute of Virginia, 
passed in 1786, provides that the parts of joint tenants ‘ who 
die first shall not accrue to the survivors, but shall descend or 
pass by devise, and shall be subject to debts,’ &c. and ‘be 
considered to every other intent and purpose in the same 
manner as if such deceased joint tenants had been tenants in 
common.’{ The same law is adopted in Kentucky.|| It 
seems to us a defect in the acts of these two states, that no 
provision is made for giving the right of survivorship, in cases 
in which the parties desire it. It is not easy to say from the 
words of the acts whether a right of survivorship could be 
created even by express words. And yet such a right is very 
important in the case of joint trustees. The right of surviv- 
orship in joint tenancies is also abolished in Connecticut, 
Pennsylvania, Illinois, Indiana, North Carolina, Alabama, 
Missouri, Tennessee, and South Carolina In Ohio, where 
there is no statute on the subject, it has been decided that 
the jus accrescendi does not exist to the exclusion of the 
right of dower in the widow of the joint tenant first dying.¢ 
It seems, from Griffith’s Law Register, that joint tenancies re- 
main as at common law in Georgia, Mississippi, and Maryland. 
In New York and Delaware, estates conveyed to executors 
and trustees are excepted from the new rule of construction 
introduced by statute.1 The propriety of this exception is 
obvious. The actual law of New York and Delaware coin- 
cides exactly, both with regard to the general principle and 
the exceptions, with a provision proposed by Mr. Humphreys. 

‘Where land is aliened to two or more jointly, whether 
with or without distinction of shares or interests, or in what- 
ever terms, the share of each of them, upon his death, shall 
pass to his real representatives, and not to any surviving pro- 
prietor, unless an express right of survivorship be given, or in 
the case of active trustees.’ p. 325. 

After considering the different estates in land, Mr. Hum- 
phreys treats of the different modes of acquiring them. 


‘Real property is acquired—1l. By descent. 2. To a partial 
extent, by the rights of marriage. 3. By disposition by deed or 





* Laws of Maine, c. 35,s.1. Digestof Laws R. I. 1798, p. 272,s.8. N. 
H. Laws; p. 194, st. June 21, 1809. 

+ 1 Laws N. Y. 54. t 1 Rev. Code of Virg. 31. 
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will. 4. Under the rights of creditors. 5. By escheat or lapse 
to the lord of the fee, upon either a total failure of inheritable 
blood, or corruption of it by attainder for felony. 6. By forfeit- 
ure to the crown by attainder for treason. And 7. By adverse 
possession, usually called limitation of time.’ p. 57. 

The greatest change that has been introduced in the law of 
real property in this country is with regard to descents. Al- 
most all the peculiar rules of the common law have been 
abandoned, and others, approaching those of the civil law, 
adopted in their place. So that now in the greater part of 
the states the real and personal property of an intestate, ex- 
cept as it regards the rights of the husband and wife, will go 
to the same persons ; the rules for both sorts of property hav- 
ing been formed chiefly upon the English statutes of distribu- 
tions. In order, however, to exhibit more fully the nature of 
the alterations in the law of descents which have been made 
in this country, we shall compare our laws with Blackstone’s 
Canons of Descent. 

His first canon is, ‘that inheritances shall lineally descend 
to the issue of the person who last died actually seized in in- 
finitum ; but shall never lineally ascend.’* 

As the first part of this rule holds good in this country, we 
shall speak only of the latter clause, which contains one 
of the most unreasonable provisions of the English law. 
A father or mother shall never become heir to a son, but 
the estate shall in preference descend to the most remote col- 
lateral relation, and even escheat to the lord. This rule, 
however, Blackstone undertakes to defend, and endeavors to 
prove that it is founded ‘ on good legal reason.’ But his argu- 
ments, at most, merely show the reasons for introducing it into 
the feudal law, and do not afford any justification of its contin- 
uance at the present day. In the United States the rule has 
been every where abandoned; and the right of the father and 
mother to become heirs to their children, is fully established. 
We have not room to enumerate the laws of all the states on 
this subject, as they are very various. Lineal descendants 
are every where preferred to parents. In some states brothers 
and sisters are preferred to both parents, in some the father 
excludes brothers and sisters, in some the mother inherits 
equally with them; and in some of the states the father or 
mother can never have any thing more than a life estate in the 
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real estate of a child. New York, we believe, is singular, in 
totally excluding the intestate’s mother from the inheritance of 
real estate. 

Blackstone’s second canon is, ‘ that the male issue shall be 
admitted before the female ;’ and his third, ‘that where there 
are two or more males in equal degree, the eldest only shall 
inherit; but the females all together.’* 

On both these points the English law has been reversed in 
the United States, and it may be laid down as a general rule 
here that in the descent of estates to lineal descendants, no dis- 
tinction of age or sex is made. In regulating descent to collat- 
eral relations, too, we are not aware that any distinction on 
account of age or sex is made, except in the state of New 
York, in which the common law still continues in force with 
regard to all collateral relations, except brothers and sisters, 
and their descendants.f 

Though primogeniture and the preference of males, are now 
thus universally given up in this country, yet in some states 
they remained in full force, and in others modifications of 
them continued for a long period. The common law with 
regard to descents prevailed in New Jersey until 1780, in Ma- 
ryland and South Carolina until 1786, and in Virginia until 
1787. In Massachusetts, Rhode Island, and Connecticut, the 
eldest son, probably in imitation of the Jewish law,f had for- 
merly a double portion of the real and personal estate, and in 
Delaware of the real estate, of his father. And male children 
in Vermont inherited, until very recently, twice as much of 
their father’s real estate as females. 

We shall not here inquire whether the system of primogen- 
iture is not proper under a limited monarchy with an heredi- 
tary aristocracy. But it is more equitable, and more suited 
to our government, that all children should have equal shares 
in their parents’ property. It checks the excessive accumu- 
lation of property in the hands of individuals, and prevents the 
increase of those classes who are supported without their own 
personal exertions. But we shall spare our readers any re- 
marks in favor of a system, which is so firmly fixed in the 
opinions of our citizens, as to need none. 

The fourth canon is, ‘that the lineal descendants, in infini- 
tum of any person deceased, shall represent their ancestor ; 
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that is, shall stand in the same place as the person himself 
would have done had he been living.’* 

No general rule applicable to all the states can be laid 
down with regard to representation in descents. In some of 
them, as New York, North Carolina, Tennessee, Pennsylva- 
nia, Virginia, and Kentucky, it appears to be allowed in favor 
of the most remote collateral relations. In most of the other 
states, though representation is without limit in the direct de- 
scending line, in the collateral it does not extend beyond 
brothers and sisters’ children, as in Massachusetts, Maine, 
Rhode Island, New Hampshire, Georgia, and Maryland ; or 
descendants of brothers and sisters, as in Alabama and Missis- 
sippi; or brothers and sisters’ grandchildren, as in Delaware. 
When the heirs of an intestate stand in different degrees of 
relationship, they inherit per stirpes, with scarcely an exception 
in any of the states But when they are all in the same de- 
gree, different rules have been adopted. In Massachusetts 
and Maine, in such case, they inherit per capita, by the ex- 
press words of the statutes. Statutes in New York and Penn- 
sylvania also provide, that when lineal descendants of an 
intestate all stand in the same degree of consanguinity to him, 
they shall take per capita. In Connecticut it has been held, 
that when all the heirs are in the same degree, they still take 
per stirpes. 

Blackstone’s fifth rule is, ‘that on failure of lineal descend- 
ants or issue of the person last seized, the inheritance shall 
descend to his collateral relations, being of the blood of the 
first purchaser ; subject to the three preceding rules.’ 

The rules with regard to the blood of the first purchaser, 
which have been adopted in the United States, are very vari- 
ous. In some of the states, the real property of which any 
person dies seized descends in precisely the same manner, 
whether it came to him from his paternal or his maternal 
ancestors, or was acquired by purchase. Such is the provis- 
ion of the laws of Illinois, Missouri, South Carolina, Georgia, 
Alabama, and Mississippi; and of those of Massachusetts and 
Maine, except with regard to minor children dying not having 
been married, whose real estate, if inherited from their father 
or mother, descends to the children of the parent from whom 
the estate came and their issue, in preference to other brothers 
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and sisters. In many of the states the descent of real estate 
is regulated in some measure by a regard to the mode in which 
it became the property of the intestate, whether by aetual 
purchase, or by descent, gift, or devise from a_ paternal or 
maternal ancestor. ‘The preference, however, given in the 
latter case to certain relations of the blood of the line through 
which the estate came to the intestate, in most of the states, is 
not general ; and does not operate as an entire exclusion of 
relations who are not of the blood of the ancestor through 
whom the estate came, who inherit in case of a failure of the 
persons preferred. It is, however, ‘a governing principle of the 
intestate laws of Pennsylvania, that all who are not of the blood 
of the ancestor from whom the estate came, are excluded from 
the inheritance, however remote in degree the descent may be.’* 
The common law, also, directing descents in New York, ex- 
cept in the cases specified in the statute, relations not men- 
tioned in the statute would be excluded, if not of the blood of 
the first purchaser. The statute of Rhode Island, also, ap- 
pears to exclude from the inheritance of any estate of an 
intestate all persons who are not of the blood of the relation 
from whom it came to him by descent, gift, or devise. 

It is not easy to say what rule is best on this subject. It 
does not seem unreasonable that estates should continue to 
descend among the relations of the first purchaser. And, on 
the other hand, to regard always merely the person dying 
seized in determining the heir, is more simple and convenient. 
If the probable wishes of the person dying seized ought to be 
the rule of descent, there is no doubt that in a majority of 
cases his estate would go to his nearest relations, without re- 
gard to the mode in which it became his property. 

Blackstone’s sixth rule is, ‘that the collateral heir of the 
person last seized must be his next collateral kinsman of the 
whole blood.’} 

We only intend to remark on a part of this rule, which is 
more fully expressed by Blackstone afterwards. ‘The heir 
need not be the nearest kinsman absolutely, but only sub modo; 
that is, he must be the nearest kinsman of the whole blood ; for 





* Bevan v. Taylor, Sup. Ct. 1821, Wharton’s Dig. 357. 
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if there be a much nearer kinsman of the half blood, a distant 
kinsman of the whole blood shall be admitted, and the other 
entirely excluded ; nay, the estate shall escheat to the lord, 
sooner than the half blood shall inherit.’* 

This rule is so absurd, that it must offend even the most 
zealous partisans of the common law. Blackstone, indeed, 
attempts to defend, or rather apologize for it, on feudal prin- 
ciples ; but, after all, confesses ‘that it is certainly a very fine- 
spun and subtle nicety,’ and ‘that the practice is carried 
farther than the principle on which it goes will warrant.’ 

This rule for excluding the half blood, which, Mr. Hum- 
phreys truly says, is ‘ repugnant to every principle of property, 
and to the moral feelings of kindred,’ has been abandoned in 
every part of the United States. The provisions, however, 
which have been adopted are far from being uniform. In 
some of the states no distinction is made in any case between 
relations of the whole and the half blood ; and one brother of 
the whole blood, and another of the half blood of an intestate, 
will inherit equal shares of his estate. In the states of Maine, 
New Hampshire,{ Massachusetts,|| Vermont, Rhode Island, 
Indiana, Illinois, North Carolina, and Tennessee, no distinction 
is made between the whole and half blood, except in some of 
them as it respects estates which came to the intestate from 
some one of his ancestors, a preference being in such cases 
given to the blood of that ancestor. In all other states, rela- 
tions of the half blood can inherit, but relations of the whole 
blood are preferred. 

Blackstone’s seventh rule is, that ‘ in collateral inheritances 
the male stocks shall be preferred to the female, (that is, kin- 
dred derived from the blood of the male ancestors, however 
remote, shall be admitted before those from the blood of the 
female, however near,) unless where the lands have in fact 
descended from a female.4 Thus,’ he continues, ‘the rela- 
tions on the father’s side are admitted in infinitum, before those 
on the mother’s side are admitted at all; and the relations of 
the father’s father, before those of the father’s mother, and so 
on.’"41 

A good law of descents ought as far as possible to be gov- 
erned by what, in a majority of cases, would be the wishes of 
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the intestate. Now the preference this rule gives to a remote 
collateral paternal relation to a near maternal one, as of a 
paternal third or fourth cousin to a maternal uncle, violates 
the natural feelings of kindred. The origin of this rule is 
alleged to be, because it was ‘more likely that the land should 
have descended to the last tenant from his male than his female 
ancestors.’* But it operates unfairly on the maternal rela- 
tions in the case of an estate which in fact came to the intestate 
through that line, and of which he is merely technically a 
purchaser. ‘The taking the estate from the maternal, and 
giving it to the paternal line, in such a case, is to make the 
reason of the rule yield to a technical subtlety. 

In the United States though the blood of the first purchaser 
is regarded in some of the states in regulating descents, and 
in some a preference is given to the line of that ancestor from 
whose estate came to the intestate, whether by descent, devise, 
or gift, yet in the case of estates really and not technically 
purchased by the intestate, there are few instances in which 
any preference is given to the paternal relations. In New 
York the common law governs all descents to collateral rela- 
tions, except brothers and sisters and their issue,t of course 
the preference of the paternal line would take place. In 
Georgia a preference is given to brothers and sisters of the 
half blood in the paternal line. In Tennessee, as in New 
York, descents to remote relations appear to be governed by 
the common law. In Maryland a slight preference is given 
to the male line, the paternal grandfather and his descendants 
being preferred to the maternal grandfather and his descend- 
ants, and ‘so on, without end, alternating the next male pater- 
nal ancestor and his descendants, and the next male maternal 
ancestor and his descendants, and giving preference to the pa- 
ternal ancestor and his descendants.’f 

A provision in favor of the surviving husband or wife of a 
person dying without kindred, seems to be wanted in the 
English law. It appears unreasonable to give a person’s pro- 
perty to the state, while a husband or wife, who would in most 
cases be one of the first objects of the deceased’s bounty, sur- 
vives. A few of the states have amended the law in this 
particular. Statutes of Maryland, Virginia, and Kentucky, 
provide, that in case there are no kindred of the intestate, his 
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estate ‘ shall go to the wife or husband of the intestate, and if 
the wife or husband be dead, then to her or his kindred, in 
the like course as if such wife or husband had survived the 
intestate, and then died entitled to the estate.’* A further 
provision is made in Maryland for the case of the intestate’s 
having survived more than one husband or wife. Mr. Hum- 
phreys in his act has a proposal somewhat similar to laws above 
stated. ‘For want of any kindred of the intestate within the 
degrees prescribed, the land descends to the surviving spouse, 
if any.’ 

In order to show more fully the character of the laws of 
descent, we give the substance of the statutes of two or three 
of the states. The statute of Massachusetts provides, that an 
intestate’s real estate,— 


‘1. Shall descend in equal shares to his children, and to the 
lawful issue of any deceased child, by right of representation. 
2. And when the intestate shall leave no issue, the same shall 
descend to his father. 3. And when there shall be no issue nor 
father, the same shall descend in equal shares to the intestate’s 
mother, and to his brothers and sisters, and the children of any 
deceased brother or sister, by right of representation. 4. And if 
the intestate leave no issue, father, brother, or sister, then the 
same shall descend to his mother. 5. Butif there be no mother, 
then to his next of kin, in equal degree: the collateral kindred 
claiming through the nearest ancestor, to be preferred to the col- 
lateral kindred claiming through a common ancestor more remote; 
and the degrees of kindred, in all cases, to be computed according 
to the rules of the civil law. 6. And when there shall be no 
kindred, the same shall escheat to the Commonwealth, for want 
of heirs; saving always to the intestate’s husband his tenancy by 
the curtesy, and to his widow, her dower at the common law. 
7. Provided however, That when any child shall die under age, 
not having been married, his share of the inheritance, that came 
from his father or mother, shall descend in equal shares to his 
father’s or mother’s other children then living respectively, and 
to the issue of such other children as are then dead, if any, by 
right of representation. 8. And provided further, that when the 
issue or next of kin to the intestate, who may be entitled to his 
estate by virtue of this act, are all in the same degree of kindred 
to him, they shall share the same estate equally, otherwise they 
shall take according to the right of representation.’{ 





* 1 Vir. Rev. Code, 169; Toulmin’s Laws of Ky. 280; 2 Laws Mar. Max- 
cy’s ed. p. 17. 
+ P. 248. t Mass. St. 1805, c. 90, s. 1. 
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The law of Pennsylvania is as follows. 


‘1. If the intestate leaves children only, they take equally as 
tenants in common; if children and the issue of children, such 
issue represent their parents, and take equally among them what 
their parents would have taken if living. If the intestate leaves 
grandchildren only, they take equally as tenants in common; if 
grandchildren and the issue of grandchildren, such issue represent 
their parents as aforesaid, and so on as to lineal descendants in 
the remotest degree. 2. If the intestate leaves only brothers or 
sisters or both, they take equally as tenants in common; if any be 
dead, their issue represent them, and take what the parent if liv- 
ing would have taken. 3. If there be a father or mother and 
brothers or sisters, the father takes all during his life; if no father, 
the mother all during her life, and after his or her death, the 
brothers and sisters and the issue of deceased brothers and sisters, 
take as they would have done, if the father or mother had not 
survived the intestate. 4. If there be no brothers or sisters or 
their representatives, the father if he be living takes the whole 
in fee, or in case he be dead and the mother living, then she 
takes the whole in fee; unless the estate came to the intestate 
from the part of the mother, in which case the father shall not 
inherit ; if from the part of the father, then the mother shall not 
inherit, but it shall be considered as if the intestate had survived 
such father or mother. 5. If there be no lineal descendants, nor 
father, mother, sisters, or brothers of the whole blood or their is- 
sue, then brothers and sisters of the half blood and their issue 
shall take in preference to more remote kindred of the whole 
blood ; unless the estate came to the intestate by descent, devise 
or gift of some of his ancestors, in which case all who are not of 
the blood of such ancestor are excluded. 6. If there be no lineal 
descendants, nor father, nor mother, sisters, or brothers of the 
whole or half blood, or issue of such brothers or sisters; the in- 
heritance descends to and is divided among the nezt of kin of equal 
degree of or unto the intestate ; and if any of such kindred be 
dead, their issue represent them. '7. Posthumous children inherit 
in like manner, as if born in the lifetime of the father. 8. If 
there be a widow, she takes if there be lineal descendants one- 
third, if no lineal descendants one-half of the estate during her 
life; and this not as dower at common law, but under the statute 
of distribution, and in lieu and satisfaction of such dower. 9. In 
all cases of descent, not particularly provided for by the statutes, 
the common law is to govern; but this is not by statute provision, 
but by judicial decision.”* 

The following is the law of North Carolina. 

‘1. Inheritances shall lineally descend to the issue of the per- 


* 3 Griff. Law Reg. 256, 257. = 
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son who died last actually or legally seized, forever, but shall not 
lineally ascend, except as is hereafter provided for. 2. Females 
shall inherit equally with males, and younger with older children. 
3. The lineal descendants of any person deceased, shall represent 
their ancestor, and stand in the same place as the person himself 
would have done, had he been living. 4. On failure of lineal 
descendants, and where the inheritance has been transmitted by 
descent from an ancestor, or has been derived by gift, devise or 
settlement from an ancestor, to whom the person thus advanced 
would in the event of such ancestor’s death have been the heir, 
or one of the heirs, the inheritance shall descend to the nezt col- 
lateral relations of the person last seized, who were of the blood 
of such ancestor, subject to the two preceding rules. 5. On fail- 
ure of lineal descendants, and where the inheritance has not been 
transmitted bv descent, or derived as aforesaid from an ancestor, 
or where, if so transmitted or derived, the blood of such ancestor 
is extinct, the inheritance shall descend to the nezt collateral rela- 
tions of the person last seized, whether of the paternal or maternal 
line, subject to the second and third rules. 6. Collateral relations 
of the half blood, shall inherit equally with those of the whole 
blood, and the degrees of relationship shall be computed, accord- 
ing to the rules which prevail in descents at common law: pro- 
vided always, that in all cases where the person last seized, shall 
have left no issue, nor brother nor sister, nor the issve of such, 
the inheritance shall vest for life only in the parents of the intes- 
tate, or in either of them, if one only be living, and on the death 
of one of the parents, then in the survivor, and afterwards be 
transmitted according to the preceding rules.’* 

We believe that Mr. Humphreys does not speak of the dis- 
abilities of aliens with regard to real property. Yet these 
seem to us one of the harsh features of the English system. 
In England though an alien may purchase and convey land, 
yet he cannot hold against the king, to whom it is forfeited on 
an inquest of office; neither can he, nor any person claiming 
through him, inherit land. And though it is said that an alien 
who purchases land has a good title against all the world except 
the king, yet if he be dispossessed of it by a stranger, he can- 
not maintain any action to recover it. So that though his 
right is clear, his remedy is lost. 


These provisions against aliens originated in ages of barba- 
rism, out of the hatred and jealousy with which foreigners 
were regarded; and ought long since to have been removed. 
Yet they have always found advocates. Thus in Calvin’s 
caset the judges are reported to have given the following 

* 3 Griff. Law Reg. 211, 212. + 7 Co. 18. 
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reasons ‘ wherefore an alien born is not capable of inheritance 
within England ;’ ‘ 1. The secrets of the realm might thereby 
be discovered. 2. The revenues of the realm (the sinews of 
war and ornament of peace) should be taken and enjoyed by 
strangers born. 3. It should tend to the destruction of the 
realm.’ ‘It tends to destruction tempore belli, for then stran- 
gers might fortify themselves in the heart of the realm, and 
be ready to set fire on the commonwealth. Secondly, tem- 
pore pacis, for so might many aliens born get a great part of 
the inheritance and freehold of the realm.’ This reasoning at 
the present day can only excite a smile. Blackstone’s, how- 
ever, is little better. ‘If an alien,’ he argues, ‘ could acquire 
a permanent property in lands, he must owe an allegiance 
equally permanent with that property to the king of England ; 
which would probably be inconsistent with that which he owes 
to his own natural liege lord: besides that thereby the nation 
might in time be subject to foreign influence, and feel many 
other inconveniences.’* As to the argument with regard to 
allegiance, it requires no answer: and we think no man in 
his senses would have any fears of foreign influence from for- 
eigners holding lands in such countries as England or the 
United States. The danger could only arise from their holding 
a very large part of the real estate in the country, which is 
obviously impossible. 

The disabilities of aliens with regard to real estate continue 
in a large part of the United States, though their continuance 
is contrary to the general policy of the country, which has 
always been to encourage foreigners to settle amongst us. 
The ease with which aliens can be naturalized here, do in a 
great measure remove the practical evils which might other- 
wise arise from the present system. But during the five years 
residence which is requisite in order to acquire citizenship, an 
alien cannot safely purchase real estate. Now although we 
should admit the policy of the old law with regard to non- 
resident aliens, yet to those who are actually resident amongst 
us, the best policy seems to encourage their industry by giving 
them all reasonable facilities in the acquisition of property. 
Some of the states have entirely abandoned the common law 
on this subject. Pennsylvania and Ohio, in free population 
now the second and third states of the confederacy, having 
large tracts of unsettled land, have yet placed aliens nearly on 
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the same footing with regard to the ownership of real estate 
as citizens. Aliens in Ohio can hold land by descent or pur- 
chase in the same manner and with the same privileges as 
citizens. The law is the same in Pennsylvania with regard 
to alien friends, except that an alien cannot purchase more 
than five thousand acres of land. In Louisiana, too, aliens 
can purchase, inherit, and hold real estate, without any re- 
striction. In Indiana and Missouri aliens resident in the United 
States whe have declared their intention of becoming citizens, 
have all the privileges of citizens with regard to real estate ; 
and North Carolina gives the same privileges to aliens resi- 
dent in the state who have taken the oath of allegiance to the 
state. In Kentucky any alien who has resided two years in 
the state has the same privileges.* Resident aliens who have 
declared their intention of becoming citizens of the United 
States can purchase land in Delaware, not exceeding one 
thousand acres. Some of the other states have likewise passed 
statutes removing the disabilities of aliens in some degree. 

In regard to the modes of conveying estates, those in use 
in this country are much more simple, direct, and convenient 
than the English. The most common mode of conveyance in 
England is by lease and release. 


‘It is thus conceived—A lease at common law requires entry 
by the lessee to complete its validity. But a term of years may 
be also created without entry, by a bargain and sale, for a pecu- 
niary consideration, which raises an use—this the statute legalizes, 
as already explained. The amount or truth of the consideration 
is not material. Five shillings is the ordinary sum. The statute 
of enrolments, it has been noticed, does not extend to terms for 
years. The alienor, therefore, for a nominal consideration of five 
shillings, bargains and sells the land for one year to the alienee ; 
who being thus, by means of the statute of uses, fully invested 
with the possession, is capable, like any other possessor, of ac- 
cepting a release, operating at common law, of the reversion and 
inheritance, which is accordingly granted to him by a deed exe- 
cuted immediately afterwards; but dated the next day, in order 
to have the semblance of a future act. 

‘The conveyance by lease and release possesses, over a feoff- 
ment, the advantage of not requiring the formality of livery of 
seizin on the spot. It is doubly preferable to a bargain and sale, 
as not needing enrolment, (a process, in its present incomplete 
state, utterly useless as a registry,) and as admitting of legal uses 
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being raised upon the seizin, which the release tranfers at com- 
mon law. But, whatever it may gain by comparison with other 
parts of a confused system, it certainly is not imbued, either in 
its conception or in its operation, with the spirit of simplicity.’ 
pp- 65, 66. 

Let this be compared with the common mode of conveyance 
in the United States, a deed in the nature of bargain and sale 
recorded. This deed, however, is not precisely the English 
deed of bargain and sale, but derives its operation from the 
state statutes. When the vendor is seized the legal possession 
passes to the vendee on the delivery of the deed, which is in 
a very simple and explicit form, without livery of seizin or any 
other act or ceremony. All deeds, however, are required to 
be executed, acknowledged or proved before a magistrate, in 
the manner prescribed by the local statutes, and afterwards 
recorded. ‘The acknowledgment and recording in most of the 
states are not necessary to pass the estate as between thie 
grantor and the grantee, but merely to give priority to the 
purchaser, against subsequent incumbrances of the grantor or 
his heirs. In the above comparison we have supposed the 
simple case of a sale of land, without the intervention of 
trustees for any purpose, and the grantor having in himself a 
clear fee-simple estate, and not requiring a fine or recovery 
for any purpose. The advantages in directness and practical 
convenience are clearly with the American conveyance. But 
the case supposed is one which, we believe, rarely occurs in 
England with regard to valuable estates, though by far more 
common in this country than any other. 

But perhaps this subject is best illustrated by stating fully 
the law of a particular state. In Massachusetts every deed 
signed and sealed by the grantor, and acknowledged before a 
justice of the peace in the state, or before a justice or magistrate 
in any of the other states, or any place in which the grantor 
resides at the time of making the deed, and recorded at length 
in the registry of deeds in the county where the lands, tene- 
ments, or hereditaments lie, is valid to pass the same without 
any other act or ceremony ; and no conveyance in fee-simple 
or tail, or for life, or any lease for more than seven years from 
the making, is good and effectual to hold the lands, tenements, 
or hereditaments conveyed, against any other person but the 
grantor and his heirs only, unless the deed is acknowledged 
and recorded in manner aforesaid.* This statute, as well as 
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those of the other states, contain suitable provisions for prov- 
ing deeds in order to have them recorded, where the grant- 
or is unwilling, or from absence or death is unable, to ac- 
knowledge the instrument. It has always been held in the 
construction of this statute that the recording of a deed is 
not necessary in order to give it full effect, either as it regards 
the grantor and his heirs, or a subsequent purchaser with 
notice. As it respects bona fide purchasers without notice, 
the deed has priority only from the time of recording. The 
laws of the other New England states are substantially the 
same as that of Massachusetts,* except that in Vermont, Con- 
necticut, and Rhode Island, deeds are registered in the town 
clerk’s office of the town where the land lies, instead of the 
county registry. 

The statutes of all the remaining states, except New York, 
require all deeds to be acknowledged or proved before a 
magistrate and recorded, but with some variety in their pro- 
visions. In ‘Tennessee recording is necessary even as it re- 
gards the parties to a deed. But with regard to the parties it 
is not necessary to its validity that it should be acknowledged 
or recorded, by the laws of Pennsylvania, New Jersey, Ohio, In- 
diana, Illinois, Missouri, Virginia, Kentucky, South Carolina, 
Georgia, Alabama, or Mississippi. ‘The deed, however, is void 
as it respects subsequent bona fide purchasers without notice, 
unless it is recorded within twelve months from its date, in In- 
diana, Illinois, ‘Tennessee, and Georgia ; eight monthsin Virginia 
and Kentucky ; six months in Pennsylvania, Ohio, and South 
Carolina ; three months in Missouri, Alabama, and Mississippi; 
and fifteen days in New Jersey; or unless it is recorded before 
the deed to the subsequent purchaser. The deed if recorded 
within the times specified has priority from its date as to sub- 
sequent purchasers without notice; if recorded afterwards, it 
takes priority only from the time of recording. In most, if 
not all these states, notice of an unrecorded deed will affect a 
subsequent purchaser in the same manner as the actual record- 
ing of the deed would have done. Virginia and Kentucky 
make a distinction between mortgages and deeds of trust, and 
other deeds. In Virginia the former are valid as to subsequent 
purchasers without notice only from the time of recording; 





* Laws of Maine, c. 36, s. 1 ; Laws of N. H. 191, st. Feb. 1791, s. 4; 1 Laws 


of Vermont, ed. 1808, p. 188S—196; Laws of R. I. 263, 4; Laws of Conn. 
653, 4. 








92 Law of Real Property. [Jan. 


in Kentucky they take priority from the delivery, if recorded 
within sixty days. The states of Pennsylvania and New Jersey 
also give a priority to mortgages against subsequent bona fide 
purchasers only from the time of recording. In New York 
all mortgages are required to be acknowledged or proved, and 
recorded ; and in some of the counties all other deeds of land 
are required to be recorded. The effect of unrecorded deeds 
which ought to have been recorded, is nearly the same as in 
Massachusetts. * 

Deeds in a few of the states, if not recorded within a certain 
time, are void. ‘Thus in Maryland deeds must be enrolled 
within six months from the date, otherwise they have no valid- 
ity even as it respects the parties and their heirs: if regularly 
enrolled they take effect from the date.t Notice of an unre- 
corded deed of course has no effect in this state. After six 
months a deed may be permitted to be recorded by a decree 
in Chancery. A deed in North Carolina must be registered 
within two years from its date, otherwise it is void. When 
registered it takes priority from its date. Acts, however, have 
been passed by this state from time to time, to allow the regis- 
tration of deeds which had not been seasonably registered. 
Mortgages and conveyances in trust are allowed only six 
months for registry ; and mortgages, unless registered within 
fifty days from the date, take priority only from the time of 
registry. In Delaware mortgages take priority from the time 
of recording, but are void if not recorded within twelve months. 

The utility of having all deeds recorded is perhaps suffi- 
ciently proved from the circumstance of the legislatures of so 
many different states having introduced such a system by 
statute. That its practical operation is beneficial, will not be 
disputed by any one who has had occasion to examine titles to 
real estate in our country. Every person before buying a piece 
of land, in the states where deeds take priority from the time 
of registry, has it in his power, with a very moderate degree 
of trouble and expense, to obtain satisfactory evidence of the 
state of the title. The cases indeed are rare in which a 
suitable examination shows an apparently clear title in the 
vendor, that the purchaser is in any danger from latent ad- 
verse claims. 

Mr. Humphreys, whose opinion on this subject is entitled 
to great respect, proposes the general registration of deeds, or 
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rather memorials of them, in England, and he appears to con- 
sider it as one of the greatest improvements in the law of real 
property. 

The rights of creditors against the property of their debtors, 
also come under the notice of Mr. Humphreys. By the writ 
of elegit, the creditor may take on execution ‘a moiety of the 
lands which the debtor was seized of at the time of the judg- 
ment given; or (as it has been construed) had afterwards 
acquired, until the debt was paid.’ An equity of redemption 
of a mortgage cannot be reached by this process, nor can 
copyhold lands. In all the states, we believe, except Virginia, 
all the debtor’s lands are liable to be taken for his debts. In 
Massachusetts the land of the debtor when taken on exe- 
cution is appraised and set off to the creditor at the appraised 
value, the debtor having a year in which to redeem. Equities 
of redemption may also be sold on execution. In a few of 
the other states lands are appraised and set off to the creditor. 
But in a majority of the states they are sold on execution, and 
the proceeds of the sale applied to discharge the debt. 

The distribution of the real and personal property of a de- 
ceased person among his creditors, is one of the most import- 
ant objects of the law. Mr. Humphreys says,— 


‘ By assets are meant the property of a deceased debtor appli- 
cable to the discharge of his debts and legacies. These are es- 
sentially divisible into land and moveables, or real and personal. 
The former has hitherto been my immediate subject; but, in this 
instance, the two classes are not severable, any more than is the 
secondary charge of legacies in a will from the more important 
one of debts. 

‘If there be any description of laws which peculiarly requires 
to be simple in its rules, and prompt in its execution, it is that 
for the discharge of the debts of a deceased. It forms an act of 
justice of the highest order. The creditor has lost his debtor: 
he is a stranger to the estate, and to those into whose hands it 
has fallen; and that estate is about to be dispersed, without leav- 
ing any one personally answerable beyond its produce. How far 
this principle actually pervades our laws for the distribution of 
assets, will appear presently. 

‘ Passing the lien of the crown upon the estates, both real and 
personal, of its debtors and accountants, with the single remark, 
that they are equally available, and with the same priority, against 
their assets, when deceased, as when living, I shall proceed to 
the division of assets, which is of twofold character; viz., into 
real and personal, in relation to the nature of the property, as has 
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been already noticed; and into the more technical one of legal 
or equitable, with respect to the courts and systems of jurispru- 
dence by which they are administered. 

‘At common law, debts to the subject were payable in the 
following order ;—First, judgments and other debts of record. 
Secondly, specialty debts, as upon bond, covenant, or other in- 
strument under seal. Thirdly, simple contract debts. The a 
propriate fund for payment of these was the personal estate; but 
specialty creditors had, in addition, their remedy against the heir 
personally, to the extent of any lands descended to him in fee- 
simple. Ifthe heir, however, aliened the assets before an action 
was brought, the creditor could not recover; as the heir might 
allege, in the technical language of pleading, that he had nothing 
by descent. But this was redressed by the 3 and 4 Wm. and 
Mary,c.14. Again, after the statute of 32 Hen. VIII. the debtor 
might will his land, in which case the creditor was equally reme- 
diless, as the action lay only against the heir. But the above 
act of Wm. and Mary gave the action against the heir and devisee 
jointly. Trust-estates, too, which were cognizable only in Chan- 
cery, were held not to be assets in the hands of the heir; by 
analogy, as it was said, to the old law of uses, when cognizable 
only there. It might, indeed, have been reasonably expected, 
from the more general analogy which that court professed to es- 
tablish between legal and equitable estates, and from the almost- 
legislative stretches it had often made to do substantial justice, 
that it would have held the heir answerable in respect of trust- 
estates descended, in the same manner as of legal; but it left 
this act of justice to be performed by the legislature, which it 
accordingly did by 29 Car. II. c. 3. s. 10. Another remedy, of 
a more enlarged character, has been given in modern times, by 
47 Geo. III. sess. 2. c. 74, which renders the lands of traders 
within the bankrupt laws assets, on their deaths, for payment of 
their debts by simple contract, as well as by specialty, but re- 
serving to specialty creditors their former priority. 

‘The imperfections and inequalities, however, which pervaded 
the legal system of the liability of assets, as it originally stood, 
occasioned the early interference of equity, which, as usual, has 
ingrafted a more extensive and equal distribution at the expense 
of simplicity. In order to enlarge the funds, it has marshalled or 
classed the assets. In order to equalize their distribution, it has 
created the distinction of legal and equitably assets. Of these, 
each in its order. 

‘The rule in equity is, that the assets shall be so arranged, as 
to satisfy, as far as practicable, the claimants of every description. 
With this view, if a specialty creditor, who has a lien on the real 
assets, receive his debt out of the personal estate, equity will 
place a simple contract creditor in his place against the realty, so 
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far as the former may have exhausted the personalty. The same 
character of relief is also given to a legatee; as, where lands are 
subjected by a testator to all his debts, but not to his legacies, a 
legatee shall stand in the place of a simple contract creditor, who 
has been satisfied out of the personal estate, when he might have 
resorted to the real. But the latter case was soon found to re- 
quire some qualifications. A pecuniary legatee and a devisee of 
lands were equal claimants under the testator’s bounty ; but one 
claimant ought not to disappoint another. Though a legatee, 
therefore, may stand in the place of a specialty creditor, as against 
lands descended; yet he shall not as against lands devised. On 
the other hand, although it be a rule, (as will appear hereafter, ) 
that a mortgage shall be primarily paid out of the personal assets, 
as being a personal debt, and not out of the mortgaged estate, yet 
equity will not allow this application of assets to take place to 
the defeating of a pecuniary legacy; but will place the legatee 
in the place of the mortgagee ; or, in other words, will confine 
the latter to the land, even though the estate be particularly de- 
vised. Upon a similar principle, although a contract for an estate 
renders the purchase-money a debt payable out of the personalty, 
in favor of the heir, yet equity will not allow him to resort to 
it, to the disappointment of a pecuniary legatee. These are 
among the refinements, rendering its rules a mass of individual 
cases, to which equity has been driven, to enforce a principle 
which should be moulded into one simple, undeviating law.’ 
pp. 120—124. 


After speaking of legal and equitable assets, he thus pro- 
ceeds: 


‘Such are the leading rules for the administration of assets in 
equity, within whose jurisdiction they are now principally drawn. 
Their twofold objects, of rendering, by means of marshalling, 
real property assets for payment of simple contract debts, and of 
an equal distribution between creditors of every description, were 
not only consistent with natural justice, but liberal to a degree 
which, had their political effects undergone discussion on their 
first introduction, would have not only alarmed the prejudices of 
feudal land-owners, but even startled the very framers of the rules. 
The circuitous means adopted, however, (to some extent una- 
voidably,) for effecting these purposes, have introduced a dis- 
cordant and most complicated body of laws. First, we have the 
harsh, though simple, rule of common law. Then comes equity; 
not subverting, but undermining it, in changing the character of 
creditors from simple contract to specialty, by marshalling the 
assets. Her next step is bolder:—Framing a new description 
of assets, under the title of equitable, and administering these, not 
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according to the rule, (always professed, though seldom respect- 
ed,) that equity follows the law, but after a new system of perfect 
equality, both as to persons and property. These assets, how- 
ever, necessarily require to be administered in conjunction with 
legal ones. Indeed the distinction being purely technical, the 
two characters may pervade the same property. Equity, too, is 
obliged to bend itself, sometimes to the law, sometimes to the 
legislature ; as, in equities of redemption of mortgages for terms 
of years, and in trust estates. It, however, generally rights itself 
and its rule, by giving a new direction to some other property, 
over which it may have a more absolute jurisdiction. 

‘But, in effecting these objects, what accounts—what classifi- 
cation—what apportionments—what assemblages of parties and 
property into one general mass of litigation—what direction and 
superintendence become necessary! ‘To such an extent, indeed, 
that a large proportion of the assets of the country are now ad- 
ministered under the direction of the Court of Chancery. The 
only adequate cure consists in one simple set of rules for the ad- 
ministration of assets of every description. The principle which 
should pervade it is, that of equal distribution. It is sanctioned 
both by natural justice, and the long-established practice of courts 
of equity.’ pp. 127—129. 


The laws of Massachusetts have effected every thing which 
is wished for by Mr. Humphreys. ‘The real, as well as the 
personal estate of the deceased is liable for the payment of his 
debts, without any distinction, except that the executor cannot 
get leave to sell the real estate for the payment of debts, un- 
less there is a deficiency of personal assets.* In case of the 
estate’s proving insolvent, all debts, whether judgment, spe- 
cialty, or simple contract, stand on the same footing, and are 
paid ratably out of the assets, ‘saving that all debts due for 
all rates and taxes, and debts due to the Commonwealth, and 
for the last sickness and necessary funeral expenses of the de- 
ceased, are to be first paid.’t The laws in the other New 
England states, and New Jersey, Ohio, Alabama, and Missis- 
sippi, are substantially the same as those of Massachusetts with 





* The opinion of one of our old historians on this subject, is worth transcrib- 
ing. ‘In the year 1670 a law was made in the Massachusetts for giving 
liberty to administrators to sell lands for payment of the debts of the deceased, 
with the leave of the court; an order very just and necessary to make men 
honest, and careful to pay their debts before they leave the world; in that 
place where men often die seized of much land and little other estates, so as 
creditors would be extremely damnified without the provision of some such 
law.’ Hubbard’s Hist. N. E. 592. 

t Mass. st. 1784, c. 2. 
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regard to the pro rata distribution of assets, and the liability of 
the real estate for all debts. In Maryland judgments and de- 
crees, and in Missouri judgments, have a priority over other 
claims, but all other debts must be paid ratably, and the real 
estate is bound for the payment of all debts. In most of the 
other states debts are paid in a certain order, as in England, 
though this order varies in different states. But it is believed 
that even in most of these states the land of the deceased is 
liable for the payment of debts of any class. ‘The pro rata 
distribution of equitable assets is practised in some of the 
states. Such is the case in New York. In that state, also, 
where the whole real estate of a deceased person is sold for 
payment of his debts, the judge of probates or surrogate is re- 
quired to make a ratable distribution among all the creditors, 
without giving any preference to bonds or other specialties.* 

Mr. Humphreys’ next subject, is ‘ Alienation by adverse 
possession ; or Limitation of Time.’ He concludes as follows: 


‘On perusing the preceding sketch, the reader must be struck 
with the obliquity of operation by which our present law pro- 
duces the ordinary bar of twenty years. But, passing the mode, 
and supposing the period a suitable one, it is very far from being 
general. It is exceeded in the instance of an heir, who may en- 
force his claim, where grounded on the mere right of his ances- 
tor, at any time within sixty years, while a devisee is confined to 
twenty; so, also, where the remedy of the claimant is not 
grounded upon his right of entry, but rests, though with forlorn 
chance ‘of success, upon either the mere right of himself, or the 
possessory title of his ancestor, in which cases the periods of 
limitation seem to be, in some cases thirty, and in others fifty 
years ; and again, in the instance of incorporeal hereditameats, 
which, not requiring an entry, may be recovered at any time 
within fifty years; with the exception of advowsons and tithes, 
which are not subject to any limitation. On the other hand, the 
period of six years, at the end of which all present rights may be 
concluded, by means of a fine with proclamations, is brief beyond 
all analogy and reason; and is confined, capriciously in principle, 
to freeholds, leaving the inferior tenure of copyhold unaffected 
by it. 

‘With respect to the two excepted descriptions of corporations, 
it is fit that some extraordinary protection should be thrown 
around bodies so peculiarly circumstanced ; but it surely is not 
too much to propose—that ecclesiastical bodies should be re- 
strained to the same limits as the crown. 





* 1 Laws of N. Y. 452. 
VOL. I.—NO. I. 13 
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‘It may be here observed, that the present law of entails forms 
a great impediment to any uniform limitation of time; since, 
although one line of heirs in tail may be barred by adverse pos- 
session, yet, on its failure, a second has a new and similar period 
within which to make its claim ; and so in succession, as long as 
the different limitations endure, which may possibly be for a 
century or more.’ pp. 136, 137. 

In Massachusetts fines are not in use, though they have not 
been abolished by statute. But some of the other objections 
of Mr. Humphreys apply with force in this state and most of 
the others; though the time of limitation has been shortened 
in most of the states. In Massachusetts writs of right are lim- 
ited to forty years, writs of entry to thirty years,* and writs of 
formedon to twenty years.t In some states the time of limit- 
ation has been shortened perhaps too far. ‘Thus in Vermont 
no writ of right, or other real action, no action of ejectment, 
or other possessory action, can be maintained, but within 
fifteen years after the cause of action, accrues to the plaintiff 
or demandant, or those under whom he claims. In Georgia 
and Tennessee seven years adverse possession of lands is a 
bar to any action by the right owner and his heirs, where they 
are not within the usual exceptions. And in South Carolina 
five years adverse possession is a bar. 

In the preceding pages we have been able to give nothing 
more than a very general view of some of the alterations in 
the law of real property which have been made in the United 
States. We had intended, also, to speak of tithes, wills, real 
actions, equitable interposition, and some other subjects treated 
of by Mr. Humphreys ; but we fear that we have already 
trespassed on the patience of our readers. Enough, however, 
has been stated to show, not only that a complete revolution, 
but a substantial improvement, has been made in this country 
in the law of real property. The nature and extent of this 
improvement will perhaps be placed in a stronger light by the 
following recapitulation of changes that have been made in 
one or more of the states. 1. Abolition of feudal tenures, 
including copyholds: 2. Abolition of tithes: 3. Making both 
the real and personal property of intestates descend to the 
same persons: 4. Enabling parents to become heirs to their 
children: 5. Abolition of prifnogeniture, and preference of 
males in descents: 6. Making all estates descend in the same 





* St. Mass. 1807, c. 75, s. 1, 2. + St. Mass, 1786, c. 11. s. 4. 
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course, whether acquired by purchase, or by descent from 
paternal or maternal relations: 7. Abolishing the preference 
of male stocks in descents: 8. Enabling half blood relations 
to inherit: 9. Making husband and wife heirs to each other in 
case of failure of blood relations: 10. Making seizin of land 
pass by the mere delivery of the deed: 11. The general regis- 
tration of deeds: 12. Making a fee-simple pass without the 
word ‘heirs’ or any equivalent, where a less estate is not 
expressed: 13. Enabling tenants in tail to convey estates in 
fee-simple without a fine or recovery: 14. Enabling married 
women to convey their estates and bar their dower without a 
fine: 15. Change of joint tenancies into tenancies in common : 
16. Removing the disabilities of alienage with regard to real 
property: 17. Abolition of the doctrine of tacking in mort- 
gages: 18. Placing land mortgaged, as well as the debt for 
which it is security, at the disposal of the mortgagee’s execu- 
tor: 19. Making all real estate liable to execution for debt, 
and having it sold on execution, like personal property: 20. 
Rendering real estate assets for payment of all debts without 
any preference: 21. Shortening the time of limitations. 

The object and effect of the changes that we have enume- 
rated, are to render the principles of law applicable to real 
property more simple and equitable; the rules of construction 
more conformable to common sense; the modes of transferring 
it more cheap, direct, and expeditious; the title to it more 
clear and easily investigated, and in consequence its purchasers 
more secure. 





Art. IV.—SEVERAL QUESTIONS OF INSURANCE. 


Tue following case, arising under a policy of insurance 
made by the Boston Insurance Company on the ship Paragon 
and appurtenances, owned by Josiah Marshall, Esquire, was 
referred to two arbitrators, who, not agreeing, called in a third 
as umpire; by whom the following opinion and report on the 
several questions arising in the case, were drawn up. It is 
unnecessary to state the name of the umpire, by way of fixing 
the weight to which the opinion is entitled, since the grounds are 
stated, and the correctness of the conclusions will depend upon 
that of the reasoning on which they are founded. The questions 
arising in the case are interesting, and of practical importance ; 
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and we do not know that they have been judicially decided. 
They are the following. 

1. A question respecting seaworthiness. 

2. In case of damage at successive periods, what damage 
is to be included in one loss, under the exception of losses less 
than five per cent. ; and by what rules is the damage sustained 
at various times to be considered as belonging to the same, or 
to distinct losses ? 

3. If damage is repaired by defective materials, is the ex- 
pense of subsequently replacing these with good materials a 
part of the original loss, so as to bring it out of the exception 
of losses under five per cent., if the whole expense exceeds 
that amount? 

4. An anchor being lost, and replaced by a heavier and 
more expensive one, which is subsequently lost; in adjusting 
this second loss, is the value of an anchor of the ‘weight of the 
first, or of the second, to be included ? 

5. Under an exception of losses under five per cent. of the 
value, is the five per cent. to be computed upon the value 
inclusive or exclusive of premium? Or, in other words, if the 
premium be included in the value, is a corresponding per- 
centage to be added to the cost of repairs? 

6. Is the provision for an abatement of one per centum on 
payment of a loss, a ground for deducting that rate in fixing 
the value under a valued policy? 

7. Under a clause in the policy providing that the insurers 
shall not be liable to a loss unless it amounts to five per cent. 
‘exclusive of the expenses incurred for the purposes of proving 
the loss,’ are the fees paid for a survey of a part of a chain 
cable, which was saved, to be considered a part of the expenses 
of proving the loss? 

8. In case of the loss of an anchor, is it sufficient that the 
underwriters should replace it by, or pay the cost of, another 
second-hand anchor as good as the one lost, or are they bound 
to pay the value of a new anchor? 


This case arises upon a policy of insurance upon the ship 
Paragon and appurtenances, with a provision that ‘ the insurers 
shall not be liable for any partial loss, unless it amounts to five 
per cent., exclusive of the eapesene incurred for the purpose 
of proving the loss.’ 

The loss or losses in question happened in the Bay of Gib- 
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raltar, between the 2d of December, 1825, and the 26th of 
the following January. 

On the 2d of December, 1825, the Paragon, then lying at 
anchor at Gibraltar, according to the protest of the master and 
one of the seamen, ‘the wind blowed a fresh gale from the 
northwest, which caused the ship to start her anchor, when 
they let go the sheet anchor and housed the topgallant-masts.’ 
No material damage appears, however, to have been sustained, 
and this extract is made from the protest merely for the pur- 
pose of shewing the state of the weather. 

‘On the 5th of December, the wind blowed a very severe 
gale from the southwest, which occasioned a heavy sea, and 
by a strain and heavy pitching, the ring of the chain anchor 
was broke, brought up with the best bower, and at a moderate 
moment moored the ship with that and the stream.’ 

December 6th. ‘On the 6th, received a new anchor from 
the shore, to replace that which had parted from the chain: 
same day, as the sun declined, the gale increased with greater 
violence, causing a heavy sea, the ship riding a hard strain: 
the night very dark, attended with torrents of rain. By 11 
o’clock, P. M. it blowed a perfect hurricane from the south- 
west, about which time the ship struck adrift : let go the star- 
board bower anchor, and paid out the chain, which brought 
her up.’ 

‘ At half past 12 o’clock, on the 7th December, the brig 
Ann Christian drifted down under the bows, and by riding 
over the stream cable cut it off; at the same time carrying 
away the spritsail yard and some part of its rigging. About 
this time the main paul of the windlass capsized, with the 
smaller pauls; the cables then run out, and were only checked 
by the clinches round the masts; the windlass, in running 
round, broke the falls and blocks which were on to second it. 
About this period, the brig Mary drifted foul of the ship, car- 
rying away the jib-boom, flying jib-boom, martingale, and all 
their rigging: she then drove on the starboard side, and car- 
ried away the starboard maimchannel, with five of its chains. 
At 9, A. M. a boat came off with six men, to render assist- 
ance. She had been drifted close to the shore or mole head, 
in less than three fathoms of water. During the gale the 
longboat was badly injured, and the pinnace broke adrift.’ 

‘On the 8th December, being more moderate, hove up the 
sheet anchor, and let it go again at night, as the wind had 
freshened, and the weather appeared threatening.’ 
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‘On the 9th, got a new grass stream cable on board, with 
an anchor, for the safety and preservation of the ship—no 
other kind of cable to be procured at that time.’ 

‘On the 10th, hove up the sheet anchor, and found the 
stock gone ’—‘ when the chain anchor was hove up, and found 
the buoy gone.’ 

‘On the 12th, received on board a new hemp stream cable, 
with another stream anchor, to replace those lost in the gale.’ 

The subsequent time to the 30th, was employed in repairing 
the damage. 

January 3d, 1826. ‘In a violent gale of wind, the chain 
cable parted, leaving fifty-five fathoms on board—the remain- 
der of the chain and anchor, together with the buoy and buoy- 
rope, being lost.’ 

January 25th. During a hard squall ‘found that the ship 
was drifting from the stream anchor, let go the chain anchor, 
which brought her up, then hove up the stream anchor, and 
found the flukes broken off; sent on shore and got another.’ 

This was one of the anchors purchased at Gibraltar to re- 
pair the damage on the 5th and 7th December ; and though 
new, and to all appearance sound, it proved to have been de- 
fective when purchased, being hollow, and a mere shell, at 
the end where the flukes met. It was heavier by about two 
hundred weight than the anchor which had been lost, and to 
replace which it was procured; and it was heavier by that 
weight than was required for the use of the ship; the reason 
of procuring so large a one being, that none of a suitable size, 
that is, the size of the one which had been lost, could be 
procured. 

The master, Captain Thompson, states that the damage 
sustained on the 5th, ‘ was fully repaired’ on the 6th of De- 
cember. 

The anchor-ring which broke on the 5th of December was 
originally intended for the use of a hempen, and not a chain 
cable, which latter is ordinarily attached by means of a shackle, 
in case of the anchor being originally intended for a chain. 

One question arising on these facts, is, whether the ring 
which was broken on the 5th of December, was a suitable one. 
This ring being originally intended for a hempen cable, was 
larger than one intended for a chain cable. An anchor ori- 
ginally fitted for a chain cable, is furnished with a smaller 
ring, and attached to the chain by means of a shackle. Ac- 
cording to the statements of experienced persons, a ring of 
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large diameter is not so strong and safe as a smaller one of the 
same size of iron, in case of the use of a chain cable; which 
gives rise to the question whether the use of the larger ring, 
originally intended for a hempen cable, exonerates the under- 
writers from any liability for damage by its breaking ; or, even, 
whether a ship thus equipped is seaworthy. 

Seaworthiness depends upon usage, and the state of the arts 
connected with shipbuilding, at any particular time and place. 
The equipage and outfits, which would have rendered a ship 
seaworthy fifty years ago, might, at the present time, be con- 
sidered altogether insufficient. ‘To determine the question of 
seaworthiness we must inquire whether the ship is constructed 
and furnished according to the usual and approved manner, at 
the time and place, and for the voyage, to which the inquiry 
relates. In the present case we understand, from satisfactory 
statements, that in 1825, and before that time, when chain 
cables were just getting into use in this port, many vessels were 
fitted out by substituting the chain for the hempen cable, without 
any alteration of the ring; and that there were at that time so 
many instances of this mode of furnishing ships, that it might 
be considered a common and ordinary mode of equipment. 
I think, therefore, that a vessel thus equipped in this port at 
the time of the Paragon’s sailing, was seaworthy, as far as this 
mode of fitting out is concerned, and that the underwriters are 
answerable for the loss occasioned by the breaking of the ring. 

2. Another question is, whether the loss happening in con- 
sequence of procuring a defective anchor, is to be borne by 
the underwriters? It does not appear that, in this respect, 
any blame attaches to the master; the anchor was in appear- 
ance a perfectly good one, but it proved to be hollow, and a 
mere shell, near the junction of the flukes. It accordingly 
became necessary, in order to replace the anchor lost Decem- 
ber 7th, to purchase two others, and the question is whether 
the expense of these two anchors is to be comprehended in 
the amount of thatloss. And I am of opinion that the cost of 
both is to be included in estimating the amount of the loss. It 
seems to be not unlike the case of repairs becoming necessary 
where materials are unusually dear, in which case it is the 
ordinary practice to include the whole cost at the enhanced 
prices, in estimating the amount of the loss. This is the ex- 
tent of the damage in the particular case. A case in point is 
said to have been adjusted by the late Mr. George Cabot. A 
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vessel had lost some of her sails, and others had been procur- 
ed by the master to replace them, which were consumed in 
the sail-loft, before they had been put on board of the ship. 
The expense of these sails, as well as those procured after- 
wards and actually used, was included in the loss. 

3. A question then arises in relation to the identity of a 
loss. The policy exonerates the insurers from losses under 
five per cent.; this exception gives rise to the question whether 
the losses of the 5th and 7th of December, and the 3d and 
25th of January, are to be added together, so that if they 
amount in the whole to more than five per cent. of the amount 
at risk, the underwriters are to be held answerable, or to be 
separated and considered distinct losses, so that they are to be 
answerable only in case the damage on each occasion exceeds 
the rate specified in the exception. 

In favor of considering the damage sustained at these differ- 
ent periods, as constituting one loss within the meaning of the 
policy, it is said that damage sustained in one part of a voyage 
or passage, is often conducive to subsequent losses, and a lib- 
eral and equitable construction of the terms of the policy, re- 
quires that the damage sustained at different periods should be 
estimated in the aggregate, and that the exception should not 
be applied when the whole amounts to more than five per cent. 
On the other side it is urged that such a construction would 
be inconsistent with the express provisions of the policy, and 
defeat the object for which this exception was introduced into 
the contract. 

It is not, however, assumed in behalf of the assured, that 
the underwriters are answerable in all cases where the whole 
damage sustained during the continuance of the risk amounts 
to more than five per cent. Such a rule would evidently be 
exceedingly irregular in its operation, when applied to risks 
of a month, a year, or two or three years. It seems to be 
admitted, on all hands, that the exception applies to a loss, or 
one loss. Now damage may be considered as constituting 
the same loss, either 1. Because it occurs at about the same 
time; or, 2. Because it is occasioned by the same causes ; 
or, 3. Because the damage sustained at one time may be 
presumed to have contributed to that which subsequently 
takes place. 

In case of capture, a total loss happens in an instant, but in 
a loss, either total or partial, by sea-damage, the whole injury 
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is not usually sustained at once by a single shock. A case 
may be easily imagined, and, no doubt, frequently happens, 
in which great damage is sustained by successive impulses 
and shocks, the injury from each of which does not amount 
to five per cent. When the peril continues to press unremit- 
tingly, hour after hour, or day after day, until the damage 
exceeds five per cent., no question is ever made of its being 
one loss. The most ordinary cases of loss are these aggregate 
damages resulting from the continued operation of the perils 
insured against. It is not requisite, then, in order to render 
damage one loss, that it should be caused at one time or place. 
One rule proposed is, that the damage of one passage should 
be held to constitute one loss on the ship, as it usually is con- 
sidered to do on the cargo. The reason for thus limiting the 
period for accumulating the various cases of damage into one 
loss, is, that the ship may be repaired in port, after performing 
a passage, and any damage sustained previously to her entering 
port, cannot, therefore, be reasonably presumed to contribute 
to that which is subsequently sustained. Many species of 
damage may, however, be as cou.»pletely repaired at sea as in 
port, and the object in supplying the vessel with outfits, is to 
provide the means of making such repairs ; and if the damage 
is such as to admit of being as fully and completely repaired 
at sea as in port, there seems to be no reason, after it is once 
repaired, for presuming it to contribute to any subsequent 
loss, any more than if the same repairs had been made in port. 
One objection made to including all the damage of one 
passage in one loss, is, that the liability of insurers in a con- 
tinued risk, will be greater than in case of successive policies 
made for short periods. If, for instance, the whole damage 
sustained by a ship in six months amounts to five per cent., 
and half of this is sustained during the first three months, the 
underwriters in successive policies for three months each, would 
not be liable for any loss, whereas the whole damage might 
be claimed of underwriters in a policy for six months. But 
it does not seem to be a ccnclusive objection to the rule that 
it involves this consequence, since no construction of the policy 
can be adopted which may not involve it. It will not be 
questioned, that the loss by sea-damage occasioned by a storm 
continuing three or four days, constitutes one loss ; and yet if 
it amounts to only five per cent., and we suppose one policy 
to have expired, and another to be made to commence, in the 
VOL. I.—NO. I. 14 
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midst of the storm, the underwriters in these successive policies 
will be liable for no part of this damage. No rule can be 
adopted which will necessarily make the operation of this 
exception the same, whether the risk be continued in one 
policy, or divided between successive policies. It is not, 
therefore, a conclusive objection to a rule, that it makes the 
liability of the underwriters different in these different cases. 

But though this objection is not conclusive against the rule, 
there seems to be no sufficient reason in its favor. ‘To adopt 
as a general rule that all the damage of a passage is to be con- 
sidered as one loss, whether that passage be long or short, or 
the damage be such as may be, or cannot be, repaired at sea, 
and whether the port at which the ship arrives, be a suitable 
place for repairs or not, seems to be a very sweeping doctrine, 
and to require for its support a very general and unquestion- 
able usage. According to the statements of a number of un- 
derwriters, it does not appear that any such usage has been 
established in Boston. It must then depend upon the partic- 
ular circumstances of each case, what successive instances of 
damage belong to the same loss. 

In the present case a question is made whether the presump- 
tion is to be in favor of separate or aggregate losses ; that is, 
whether it is incumbent on the assured, to show that the dam- 
age, for which he demands indemnity, is one loss, or, on the 
underwriters, to show that it constitutes several distinct losses. 
It undoubtedly belongs to the assured to prove a loss in order 
to support his demand for indemnity, and to do this under the 
policy in question, it must be made to appear that the loss ex- 
ceeds five per cent. But when he has established certain 
facts, it seems to be a matter of mere construction whether 
those facts prove a loss over five per cent., and there seems to 
be no reason for presuming, independently of the testimony, 
either that these facts do or do not show a loss amounting to 
five per cent. 

To apply these general views to the case under considera- 
tion, it appears from the protest that the wind blew ‘a perfect 
hurricane’ at 11 o’clock, P. M. of the 5th of December, and 
at 12, A. M. on the 7th, the brig Ann Christian came drifting 
down, and the principal damage was sustained. ‘Though a 
new anchor was brought on board on the 6th, and it seems the 
violence of the gale had abated, it is apparent that the inter- 
mission must have been short, and rather a lulling, than a sub- 
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siding of the gale, which was at its height at the beginning and 
at the conclusion of the 6th. It may, therefore, be consider- 
ed as one continued gale or storm—an unremitted pressure of 
the same peril upon the subject insured, so as to render the 
damage of the 5th and 7th one loss. ‘The case is not unlike 
that of successive damage to spars and rigging at sea, during a 
continued storm, affording an opportunity, however, to repair 
the damage, and replace the articles lost, successively. ‘The 
damage in such a case would undoubtedly be considered as 
constituting one loss, though the first damage should be repair- 
ed before the last was sustained. So in the present case, 
though an anchor was brought off on the 6th, whereby the 
damage of the 5th was repaired, still that of the 7th seems to 
have arisen from the operation of the same peril, and so to 
constitute a part of the same loss. 

As to the damage occasioned on the 3d of January, the 
referees are not all agreed, one being of opinion that it consti- 
tutes a part of the same loss with that of the 5th and 7th of 
December; the other two are of opinion that it must be con- 
sidered a distinct loss, as it was not occasioned by a continued 
pressure of the same peril; and they do not perceive any reason 
for supposing that the injury sustained on the 5th and 7th of 
December contributed to the loss of the 3d of January. 

4. The anchor lost on the 3d of January was the same which 
had been purchased and brought on board on the 6th of De- 
cember, and which, together with the stock, cost over two 
hundred dollars. ‘This anchor was heavier by about two hun- 
dred weight than was required for the ship; the reason of the 
master’s buying so large a one, being, that one of a suitable 
size could not be found at Gibraltar. The first question on 
this part of the case is whether the insurers are bound to re- 
place this anchor, after the loss of it on the third of January, 
by another of equal size, that is, by one larger than was re- 
quired for the ship’s use, and larger than that with which the 
ship was supplied at the commencement of the risk. 

In case of a vessel being supplied abroad with an anchor, 
rigging, &c. of larger size or better quality than the insurers 
are bound to supply to repair a loss, for the reason that arti- 
cles of the proper quality and size, are not to be had at the 
port of repair, the assured is usually required to make an al- 
lowance on this account, if these articles subsequently, and 
after the termination of the risk, come to his use, so that he is 














108 Several Questions of Insurance. [Jan. 


ultimately benefitted in consequence of the extraordinary 
expense of the repairs. Where the article can be taken 
from the ship, as a cable, for instance, it is sometimes 
sold, and the underwriters credited with two-thirds, and the 
assured with one-third of the proceeds, (it being an article 
subject to the deduction of one-third for new) and another is 
procured corresponding in size and quality to that which was 
lost. There seems to be no question of the correctness of this 
rule, though it must evidently be attended with some difficult- 
ies in its practical application. But if the superior article 
does not come to the use of the assured, aside from and inde- 
pendently of its use under the risk covered by the policy—if 
it be not sold, pending the risk, and does not survive so that 
the assured is benefitted by it—there evidently is no occasion 
for the application of this rule ; there is no ground for requir- 
ing any extraordinary allowance by the assured on account of 
the superior quality or greater size of the article, in compari- 
son with the one which had been lost. If the article is lost 
pending the risk under the policy, it only serves, while it con- 
tinues in use, as the repair of the previous loss, and the only 
effect is, that the repair of that loss is more expensive than it 
would have been if an article of suitable size and quality could 
have been obtained. 

The assured, consequently, has no greater insurable interest 
or real value at risk in the superior article, than he had in the 
former one, except it be from the circumstance of his paying 
for one-third of it, on account of its being new. In every 
other respect he can only lose the value of the original article. 
Two-thirds of the excess of value are wholly at the risk of the 
underwriters; if the article is lost, the underwriters, not the 
assured, lose the two-thirds of the excess of value. As far as 
this proportion of the excess of value is concerned, therefore, 
they are not liable to pay the assured for the loss of it, for 
they, and not the assured, have lost it. Consequently they 
are not, in case of its loss, liable to replace it by another of 
equal size and quality. In the present case, at least, the arti- 
cle in question being an anchor, from which a deduction of a 
third for new is not made, the underwriters are, upon the 
above principles, only bound to replace it, in case of its loss, 
by another equal in size and quality to the one originally on 
board. - 

5. Another question, raised in this case, relates to the 
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amount upon which the exception of losses uzxder five per 
cent. isto be computed. ‘The ship is valued at twelve thou- 
sand dollars, including premium. ‘The value exclusive of the 
premium is eleven thousand two hundred and eighty dollars; 
and the question is, upon which of these two sums the five per 
cent. is to be computed. 

At the commencement of the risk, the insurable interest in 
the ship and cargo, is enhanced by the whole amount of the 
premium, and the real value is enhanced by the same amount, 
for the particular risk or voyage insured. If the owner of a 
ship wishes to send her to Europe, and has paid five hundred 
dollars for insurance on the vessel and cargo, their value to 
him for that voyage, is greater, by that amount, than if he had 
not obtained the insurance. In case of damage being sustain- 
ed and repairs made, the policy attaches to the repairs ; if the 
premium be one per cent. then the repairs, the moment they 
are made, are worth one per cent. more than they would be if 
no insurance had keen effected. ‘The enhancement of value, 
by reason of the policy, attaches to this part of the ship no less 
than the rest. If, therefore, the cost of the repairs, with the 
addition of one per cent., makes a twentieth part of the value 
of the ship as estimated in the policy, the loss amounts to five 
per cent. of the value. This, accordingly, appears to be the 
correct method of computing a loss under this exception in the 
policy, and it is a confirmation of the correctness of this method, 
that it renders the application of the exception the same, both to 
ship and cargo, and the policy evidently intends that it shall 
have a similar application to these two species of interest. 

The anchor lost in the case under consideration on the 
3d of January, was replaced by one which had previously 
been lost from the same ship, on the 5th of December, and 
which had in the mean time been recovered. A question, 
partly of fact and partly of principle, arises, as to the value at 
which this anchor is to be estimated in computing the two 
losses, one of which is to be credited and the other charged 
with the value of this anchor. It was, in fact, sold at auction 
and bid off by the master for the sum of forty-seven dollars 
and a little over. But this sale is of no importance, excepting 
as evidence of the value of the article, for he was buying it 
for the very party or parties to whom it already belonged, 
subject, however, to the claim of the salvors for salvage. The 
object of the sale, as he states, was to determine the amount 
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of salvage ; and he further states, that other shipmasters pre- 
sent at the sale purposely refrained from bidding against him, 
and thereby enhancing the amount of salvage. He further 
states, that he was congratulated after the sale on account of 
the small amount at which he had fixed the salvage, and says 
he tould have sold the anchor on the spot, for a price much 
above that at which he bid it off. He cannot fix the price of 
the article very definitely, but says it was worth, at that time 
and place, from eighty to a hundred and thirty dollars. A 
gentleman of Boston, conversant in tlie anchor business, states 
the usual market value of a good second-hand anchor to be 
about two-thirds of the value of a new one. Captain Thomp- 
son says that this anchor answered for the use of the ship as 
well as a new one. It may, therefore, be estimated fairly, at 
least at the highest rate at which the best second-hand anchor 
of the same size could be supposed to be sold at that time at 
Gibraltar. I do not understand Captain Thompson to mean 
that this anchor was worth as much, or would wear so long, as 
when new, which was evidently not the case, as it had not 
only been used during the voyage in question, and lain under 
water about one month of the time, being altogether about a 
fifteenth or twentieth part of what experienced persons state 
to be the ordinary wear of an anchor, but was not new at the 
commencement of the voyage. His meaning must, therefore, 
be, that it was a very good anchor for one that had been so 
long in use, and such a one as rendered the ship perfectly 
seaworthy as far as this particular article was concerned. 

It appears, however, that though this anchor, considered as 
a part of the repairs of this second loss, should be estimated 
at the highest value mentioned by the captain, namely, one 
hundred and thirty dollars, still it will be questionable whether 
the loss amounts to five per cent. of the value of the subject 
insured. It verges so closely upon the precise rate of the 
exception, that a slight variation of the amount will either on 
the one hand establish, or on the other defeat, the claim of the 
assured. 

Three questions here occur, two of which, if settled in the 
affirmative, will enhance the amount of the loss; and the other, 
if so settled, will have a similar effect in establishing the claim, 
hy reducing the amount on which the five per cent., being the 
rate of the exception, is to be computed. We will reverse 
the order of these questions, and first consider the one last 
mentioned. 
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6. The policy contains the usual provision that an abatement 
of one per cent. shall be made upon the payment of any loss. 
It is a well known rule of insurance, that the assured can, by 
making full insurance, entitle himself to full indemnity, and, in 
case of a total loss, receive back the whole value of the pro- 
perty insured, together with the premium he has paid for insur- 
ing it. In order to this, it is customary, in case of a loss, under 
an open policy, in which the value of the article insured is not 
agreed upon, to compute the value by adding to the cost, not 
only the premium of insurance, but also one per cent. on ac- 
count of this abatement. ‘This mode of adjustment gives back 
to the assured the whole amount of his disbursements, both 
in the purchase and the insurance of the subject. As a matter 
of payment and receipt of money, therefore, this abatement 
becomes a mere ceremony, and the contract is, in its practical 
operation, precisely the same as if it did not contain this pro- 
vision. Had the policy under consideration been an open 
one, this one per cent. would be added in computing the value 
of the interest, and then, if the loss, before making the abate- 
ment in question, amounted to five per cent. on this value, it 
would not come within the exception, and, of course, the un- 
derwriters would be liable for it. 

But this is a valued policy, and the question is, whether the 
agreed value includes this addition of one per cent.; and it 
seems to me that it must, unquestionably, be considered as 
including it. Of this there seems to be no ground of doubt, 
and for this reason it is suggested that one per cent. more is 
to be deducted from this value to obtain the amount on which 
the five per cent. is to be computed. But I do not see any 
reason for this deduction. When it is agreed, in the policy, 
that a loss, to be payable, must amount to five per cent., the 
meaning must be, that the computation shall be made upon 
the insurable value, for that alone can be supposed to be in 
the contemplation of the parties to the contract. I am, there- 
fore, of opinion, that this deduction cannot be made from the 
value to obtain the amount on which the five per cent. is to 
be estimated. 

7. Another question is raised in relation to the expenses of a 
survey of the part of the chain cable which was left, as will 
be observed by recurring to the facts, when it parted on the 
3d of January. Whenever, in case of loss, some remnants of 
the damaged article remain, which are not used in the repairs, 
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the adjustment of the loss is made by deducting the value of 
these from the cost of repairs, and if the loss does not amount 
to five per cent. after this deduction, it is not a good ground 
of claim upon the underwriters. ‘Thus, in the present case, 
the value of the part of the chain that was saved, is deducted 
from the cost of the new anchor and chain, and the loss must, 
after this deduction, amount to five per cent. in order to render 
the underwriters liable. But there was an expense of sixteen 
dollars incurred in this case, in a survey of the remnants of 
the chain ; and the question is, whether this sum is to be taken 
out of the net proceeds of the sale, before deducting those 
proceeds from the expense of repairs; and I think it is not to 
be so taken out. ‘The policy provides that no loss shall be 
paid unless it amounts to five per cent. exclusive of the expenses 
incurred for the purpose of proving the loss, and the expense 
in question seems to come within this description. It could 
not have been incurred with any other object than that of es- 
tablishing a claim against the underwriters. 

8. The other question is, whether the assured has a right 
to a new anchor. As the captain states that the anchor re- 
covered, and actually used, was a very good one, if only the 
difference in value between this and a new one was in question, 
the amount would be of comparatively small importance ; but 
in the present case the question of loss or no loss, may depend 
upon the right of the assured to be supplied with a new anchor. 

One view of this case gives rise to a question whether the 
assured has a claim, not merely for the cost of a new anchor, 
but for that of any anchor at all; for it may be said that, con- 
sidering the whole voyage together, this anchor was never lost ; 
the assured was deprived of the use of it while it lay at the 
bottom, during which time he supplied its place by another, 
and, on its being recovered, he again applied it to the use of 
the ship. And the inference would be, that the expense of an 
anchor is not to be included in this loss of the 3d of January ; 
which would be equivalent to the assumption, that there was 
at that time no loss of an anchor ; an assumption, however, 
too directly in contradiction to the facts to be admissible. 
That there was, at that time, a loss of an anchor, and a new 
one, and one more valuable than the recovered anchor was 
when new, there is no question. Now whether this loss is 
supplied by.one from the bottom of the harbor of Gibraltar, or 
from a storehouse on shore, or from the extra outfits of the 
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ship; or whether the owner or the underwriters, or both of 
them, supply it by an anchor already.on hand, or by one pur- 
chased for this particular purpose, it can make no difference 
in the principles upon which the amount of the loss is to be 
computed in reference to the exception of losses under five 
per cent., though it might make some difference in the amount 
to be charged on account of this part of the loss. A loss was 
at that time sustained of the value of an anchor equal to that 
of the original chain anchor when it was new. If, therefore, 
(since this loss is computed as a distinct one) the loss of an 
anchor of such a value makes the amount over five per cent., 
the underwriters are liable to pay it. * 

But if the loss had been that of an old anchor, and not, as 
it was in fact, a new one, still the question arises, whether the 
underwriters are not bound to replace it by a new one of the 
weight and kind of that with which the ship sailed; and I 
think they were liable thus to replace it. It is admitted, on 
all hands, that in case of a loss of any other article, it must be 
replaced by new. But as, in the practice in this port, no de- 
duction of one-third for new is made to the insurers, on the 
expense of an anchor to replace one lost, it is said that in re- 
gard to a loss of this description, they are not bound to replace 
it by a new article. And consequently where no such deduc- 
tion is made on a chain anchor or copper sheathing, it would 
be maintained, upon the same principle, that the insurers are 
only bound to replace lost articles of these descriptions, with 
others as good as those lost were previous to the damage ; 
and another consequence would be, that if the lost articles 
were replaced by other new ones, the underwriters would 
have a right to throw upon the assured all the expense of the 
excess of their value over that of the lost article, before 
the happening of the damage. But since the practice in 
adjustments does not afford any distinction of this sort, or 
authorize any claim of the above description, though cases 
of the kind are happening every day, the uniform and uni- 
versal usage seems to give the assured as good a right to a 
new anchor, or chain cable, or new copper sheathing, as to 
new sails or rigging. Expediency and convenience are cer- 
tainly very decidedly in favor of this rule, since there is no 
part of the ship or its appurtenances, the quality of which is 
more important than that of the anchors and cables. 

The rule of deducting a third for new on articles generally, 
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goes upon the presumption that they will, on an average, be 
one-third worn out when lost, or when so damaged as to re- 
quire to be replaced, though in some instances they are all 
but new, and in others nearly worn out. The rule contem- 
plates that repairs shall be made with new materials; but it 
also provides that the assured shall pay for the excess of their 
value over those which were damaged or lost. It involves 
two principles, first, that the underwriters are to be at the ex- 
pense of making the ship as good as she was before the loss 
happened ; second, that repairs are to be made with new ma- 
terials. Which part of this rule is, in practice, applied to the 
case of anchors—that part only which supposes the insurers 
to be merely liable to make the ship as good as she was before 
the loss happened, or tat part only which requires repairs to 
be made with new materials, or at least those as good as new? 
I think the latter. The exception of anchors from the rule 
of charging the assured a third for new, has always been un- 
derstood to be in favor of the assured, whereas, if he is only 
entitled to an anchor as good as the one lost was immediately 
before the loss, this exception is entirely against him ; since it 
would subject him, in each particular case, to bear all the ex- 
cess of the expense of a new anchor over the value of the one 
lost ; a rule which would not only be exceedingly troublesome 
in practice, but undoubtedly more unfavorable to the assured 
than that of the deduction of a third for new. The adoption 
of any such doctrine would certainly be a great and a very 
inconvenient innovation. 

That the value actually lost on the 3d of January did amount 
to more than five per cent. on that of the ship, is admitted, if 
we estimate it by the cost or market value of the articles lost ; 
and if the loss be estimated by the cost of the repairs, the re- 
sult will be the same, if the underwriters are bound to replace 
a lost anchor by a new one, which, for the reasons already 
given, I think they are bound to do. The parties, it is true, 
found an anchor, which they had themselves previously lost ; 
but how does this affect the amount or the adjustment of this 
loss of the 3d of January, any more than if they had found an 
anchor which had been lost by somebody else? The amount 
and adjustment of this loss are entirely distinct from the ad- 
vantage and gain by finding an anchor. ‘There is nothing in 
the circutnstances necessarily making the recovered anchor a 
part of the appropriate and indispensable repairs of this partic- 
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ular loss. Suppose the risk under this policy to have com- 
menced on the 2d of January, there would in that case, beyond 
all question, have been a loss of more than five per cent., and 
when we assume that this is a distinct loss, what is this but to 
assume that it is to be adjusted in the same way as if it had 
happened under a distinct policy? It would certainly be very 
unfair, as respects the assured, first to separate this loss from 
the preceding, so as to cut off his claim unless this loss should 
amount to five per cent., and then to connect it with a preced- 
ing loss or a preceding transaction, so as to reduce it below 
that rate. ‘The assured ought to have all the advantages or 
disadvantages, either of its being a distinct loss, or only a part 
of an aggregate loss which had commenced nearly a month 
before. He ought not to be subjected to all the disadvantages 
of its being an entire and distinct loss, and also those of its 
being only a part of an aggregate loss. If, under the circum- 
stances of the case, taking the whole history of the risk to- 
gether, the underwriters are entitled, as between themselves 
and the assured, to consider the recovered anchor as equiva- 
lent in value to a new one, then the salvage on the first loss 
would be enhanced in proportion. This would be an advan- 
tage connected with, and growing out of, the first loss, and to 
be taken into consideration only in settling that loss, and not 
be made to affect a subsequent one, which we assume in the 
outset to have no connexion with it. The most favorable 
adjustment of these losses that can be claimed by the under- 
writers, seems to me to be the allowance, on the first loss, of 
the whole value of a new anchor as salvage, with the deduc- 
tion of the expense of recovering the lost anchor. I doubt 
whether in strict right they are entitled to this allowance; but 
I am inclined to make it rather than to go into an elaborate 
investigation of a new question, in a case on which so many 
have already been raised ; especially as the amount involved 
in this question is very inconsiderable. 
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Arr. V.—LIFE AND WRITINGS OF SIR WILLIAM 
BLACKSTONE. 


Ir is worthy of observation, that in proportion to the space 
which they occupy in the public eye whilst living, few persons 
leave behind them more scanty marks of their progress than 
lawyers whose pursuits and character have been purely pro- 
fessional. Posterity knows little of their career at the bar, 
unless they happen to possess literary qualifications, or other 
incidental means of distinction, or attain pre-eminently elevat- 
ed rank as advocates or judges. Their usefulness, considered 
in the light of legal counsel only, lies within the narrow circle 
of the courts of justice. They expend, upon a technical ar- 
gument of a law question that takes up a page, perhaps, in a 
blackletter book of reports, or which never reaches the press 
at all, a degree of industry, learning, talent, and intellectual 
vigor, which would earn them a cheap immortality, if exerted 
in the senate or in the walks of popular literature. It should 
be remembered that, of the juridical writers whose compila- 
tions fill our shelves, not all, nor the greater number, were in 
their day the most conspicuous members of their profession. 
A portion of them, it is true, like Sir Edward Coke, Sir Fran- 
cis Bacon, Sir Matthew Hale, whose works stand among the 
highest of our legal classics, retain a reputation at the present 
time commensurate with their professional importance among 
their cotemporaries. But these are the few, not the many ; 
they constitute the exception, not the rule. A decided taste 
for, and successful cultivation of, letters; a long continued ca- 
reer of usefulness in a public station of a mixed judicial and 
political nature; the possession of popular talents devoted to 
active exercise in parliament;—these, and other causes which 
will readily suggest themselves to the reflecting mind, are suf- 
ficient to account for the existence of all such departures from 
the general principle. 

Take any single period, for example, in the juridical history 
of England, and search for the memorials of those who were 
the pride of Westminster Hall, the leading counsel in every 
cause of difficulty or magnitude, not the acute and laborious 
special pleaders merely, but the eloquent barristers of the 
times, applauded by the listening throng, and called upon 
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continually for intellectual efforts of the most arduous and 
honorable character, yet as evanescent as the transitory hours 
that witnessed their exhibition. ‘The period when Mansfield 
adjudicated, and Blackstone wrote,—certainly one of the most 
brilliant in our history,—is german to the matter. Open at 
random in Burrow, or any other of the cotemporary reporters, 
and hardly a case occurs in the King’s Bench but Sir Fletcher 
Norton, 6r Mr. Wallace, or Mr. Morton spoke to it as counsel. 
Of their associates in practice many rose to the prominent 
judicial offices, which they declined; but of Yates, Aston, 
Eyre, De Grey, Gould,—nay, of Dunning, Wedderburne, 
Bathurst, the unfortunate Charles Yorke, and Serjeant Hill, 
the most learned lawyer of his age, as of Norton, Wallace, 
and Morton,—how few are the traces which survive, and how 
narrow the field of their fame. A brief abstract of the most 
admirable and the most admired forensic address graces a 
page or a paragraph in the reports. ‘There is nothing to 
show for the eloquence of the orator and the genius of the 
lawyer, but the meagre abridgment of some pains-taking col- 
lector of legal cases, where the arguments of counsel are after 
all of but secondary consequence, and where indeed all the 
wisdom of the judge commends itself to the notice of a single 
profession alone. Yet these are the great lawyers who shed 
a lustre over the court in which the greater Lord Mansfield 
was proud to preside. Probably as a lawyer, certainly as an 
advocate and practising counsellor, Sir William Blackstone 
was inferior to all these; and but for the display of other qual- 
ities, of talents as an elegant, correct, and instructive writer, 
his reputation would be confined to the same restricted limits. 
Indeed his high standing at the bar and his judicial preferment 
were the consequence of the talent and erudition displayed in 
academical pursuits, his Commentaries, the foundation of his 
fortune, being simply the substance of lectures delivered in 
the University of Oxford. 

Sir William was the third son and youngest child of Charles 
Blackstone, a silkman of London. He wasborn in that city on 
the 10th of July, 1723, some months after the death of his fa- 
ther ; and was indebted for his education to the affectionate care 
of his maternal uncle, Thomas Bigg, an eminent surgeon of Lon- 
don.* His two brothers, Charles and Edward, took orders, 





* Our authority for this account of Sir William Blackstone’s life is a memoir 
prefixed to his Reports, and written by his kinsman and executor, James 
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and lived in comparative obscurity as country clergymen. 
William was put to school at the Charter House in 1730, and 
applied himself to his studies with so much assiduity and suc- 
cess that at the early age of fifteen, he was at the head of the 
school, and qualified for admission into the University ; and 
accordingly was entered a commoner at Pembroke College, in 
Oxford, November 30th, 1738, with distinguished marks of 
approbation from the governors of the Charter House. 

At the University his favorite studies were the classics and 
belles lettres; although he did not neglect abstruse and exact 
learning, having made a respectable proficiency in mathemat- 
ics particularly, which he applied to the science of architecture, 
as the recreation of his leisure hours. But his decided turn 
for the cultivation of polite literature was indicated by his at- 
tention to composition in prose and verse ; and at this period of 
his life he undoubtedly laid the foundation of that finished, 
pure, and elegant style of writing, which constitutes not the 
least excellence of the Commentaries. Notwithstanding his 
juvenile taste for poetry, and his success in occasional prize 
essays in verse, we do not believe that the Muses have lost 
much by his abandonment of them for the severer studies of 
active life. But his passion for poetry was laid aside with re- 
luctance, when he came to decide upon the choice of a pro- 
fession, and adopted the law; and his feelings on the occasion 
were expressed in a copy of verses published in Dodsley’s 
Miscellanies, which may not be unacceptable to our readers. 


THE LAWYER’S FAREWELL TO HIS MUSE. 


As, by some tyrant’s stern command, 

A wretch forsakes his native land, 

In foreign climes condemned to roam 

An endless exile from his home ; 

Pensive he treads the destined way, 

And dreads to go, nor dares to stay ; 

Till, on some neighboring mountain’s brow 
He stops, and turns his eyes below ; 
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There, melting at the well known view, 
Drops a last tear, and bids adieu: 

So I, thus doomed from thee to part, 
Gay Queen of Fancy and of Art, 
Reluctant move, with doubtful mind, 
Oft stop, and often look behind. 


Companion of my tender age, 
Serenely gay and sweetly sage, 
How blithsome were we wont to rove 
By verdant hill or shady grove, 
Where fervent bees, with humming voice, 
Around the honeyed oak rejoice, 
And aged elms, with awful bend, 
In long cathedral walks extend! 
Lulled by the lapse of gliding floods, 
Cheered by the warbling of the woods, 
How blest my days, my thoughts how free, 
In sweet society with thee! 
Then all was joyous, all was young, 
And years unheeded rolled along : 
But now the pleasing dream is o’er, 
These scenes must charm me now no more ; 
Lost to the field, and torn from you,— 
Farewell !—a long, a last adieu! 


Me wrangling Courts and stubborn Law 
To smoke, and crowds, and cities draw; 
There selfish Faction rules the day, 
And Pride and Avarice throng the way ; 
Diseases taint the murky air, 

And midnight conflagrations glare ; 
Loose Revelry and Riot bold 

In frighted streets their orgies hold; 
Or, when in silence all is drowned, 
Fell Murder walks her lonely round: 
No room for Peace, no room for you, 
Adieu, celestial Nymph, adieu! 


Shakspeare, no more thy sylvan son, 
Nor all the art of Addison ; 
Pope’s heaven-strung lyre, nor Waller’s ease, 
Nor Milton’s mighty self must please : 
Instead of these, a formal band 
In furs and coifs around me stand 
With sounds uncouth and accents dry, 
That grate the soul of Harmony. 
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Each pedant Sage unlocks his store 

Of mystic, dark, discordant lore ; 

And points with tottering hand the ways, 
That lead me to the thorny maze. 


There, in a winding close retreat, 
Is Justice doomed to fix her seat; 
There, fenced by bulwarks of the Law, 
She keeps the wondering world in awe ; 
And there, from vulgar sight retired, 
Like Eastern Queens, is more admired. 


O, let me pierce the secret shade 
Where dwells the venerable Maid ! 
There humbly mark, with reverent awe, 
The Guardian of Britannia’s Law, 
Unfold with joy her sacred page, 
(Th’ united boast of many an age, 
Where mixed, yet uniform, appears 
The wisdom of a thousand years, ) 
In that pure spring the bottom view, 
Clear, deep, and regularly true, 

And other doctrines thence imbibe 
Than lurk within the sordid scribe ; 
Observe how parts with parts unite 
In one harmonious rule of right ; 
See countless wheels distinctly tend, 
By various laws, to one great end; 
While mighty Alfred’s piercing soul 
Pervades and regulates the whole. 


Then welcome business, welcome strife, 
Welcome the cares, the thorns of life ; 
The visage wan, the purblind sight, 

The toil by day, the lamp at night, 
The tedious forms, the solemn prate, 
The pert dispute, the dull debate, 
The drowsy bench, the babbling Hall, 
For thee, fair Justice, welcome all! 


Thus, though my noon of life be past, 
Yet let my setting sun at last 
Find out the still, the rural cell, 
Where sage Retirement loves to dwell ! 
There let me taste the home-felt bliss 
Of Innocence and inward Peace ; 
Untainted by the guilty bribe ; 
Uncursed amid the happy tribe ; 
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No orphan’s cry to wound my ear ; 
My honor and my conscience clear : 
Thus may I calmly meet my end, 
Thus to the grave in peace descend. 


Judging from the specimen of his poetical genius which 
these lines afford, we think it unquestionable that, even looking 
at the bare consideration of literary fame, Blackstone acted 
wisely in dedicating himself to the law. His case presents 
one of many examples of eminent jurists, who indulged, in 
early life, in the ‘ dulce est desipere’ of poetry, but left it for 
occupations, which the result proved to be more congenial to 
the character of their minds, and at the same time the road to 
fame, fortune, and happiness. Good sense, a command of 
language, and harmony of versification, united also with some 
fancy, are not enough to constitute the true poet. It requires, 
in addition, a creative and inventive strength of imagination, a 
power of touching the heart and arousing the passions by feli- 
citous expressions of sentiment, by picturesque combinations 
of thought, which are not given to all who possess a certain 
degree of skill and facility in versification. It imparted an 
apt turn to the compliment, to regret 


How sweet an Ovid in a Murray lost ; 


but had slight foundation in truth. Much of the elegance of 
language, we doubt not, which characterized Blackstone’s 
riper productions, may be traced to the poetic tendency of his 
mind, and the practice of versification at the time of life when 
his style was in the course of formation; and the same cir- 
cumstance may have contributed to produce the attic terseness 
and refinement, which are discernible in the judicial language 
of Mansfield. But the republic of letters, we imagine, has no 
good cause to lament the diversion of their talents from the 
culture of poetry. Sir William collected his fugitive pieces in 
a small volume not designed for publication, and inscribed 
with the appropriate motto from Horace,— 
Nec lusisse pudet, sed non incidere ludum. 

As juvenile compositions, they do him no discredit ; but pro- 
bably are superior, in no respect, to the Farewell to his Muse. 

Blackstone, having passed three vears at the University, was 
entered in the Middle Temple November 20th, 1741, and 
betook himself to the diligent study of law. In 1744 he was 
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admitted a fellow of All Souls College ; and from this period 
divided his time between the University and the Temple. In 
1745 he commenced bachelor of law; and in 1746 was called 
to the bar. During the first years of a counsel’s attendance 
on the courts, it is seldom that he has opportunity for the ac- 
quisition of any thing but knowledge, unless he possesses 
powerful friends to recommend him, or a happy elocution, of 
which Blackstone could not boast. At the bar, therefore, he 
made slow progress; but his connexions with the University 
opened to him such a career of usefulness, and eventually of 
professional distinction, as an active mind like his required. 
At Oxford, soon after taking his degree, he was chosen to the 
office of Bursar, and undertook and accomplished a thoroughly 
new arrangement of the muniments of the college, which he 
found in a very confused state. He introduced, also, a reform 
in the method of keeping accounts, greatly to the advantage 
of the corporation; and completed the Codrington Library, 
which had remained an unfinished building for many years. 
In 1749 he was rewarded for his attention to the interests of 
the college by being appointed Steward of their manors ; and 
in the same year was elected Recorder of the borough of 
Wallingford. In 1750 he became doctor of civil law, and a 
member of convocation, and was thereby enabled to be useful 
to the University at large. His first publication, an Essay on 
Collateral Consanguinity, produced for a local occasion, was 
printed in 1750. About this time, also, he planned the course 
of lectures on the laws of England, which have immortalized 
his name. ; 

Blackstone persisted in attending the courts for seven years, 
that is, until the summer of 1753, when, finding the emolu- 
ments of his profession inadequate to the expense, he deter- 
mined to retire to his fellowship and his academical pursuits 
at Oxford. In the ensuing Michaelmas term he commenced 
reading his lectures ; and notwithstanding the novelty of the 
attempt in England, where a knowledge of the laws of the 
country constituted no part of academical education, he had 
the satisfaction to find, as he observes in the preface to the 
Commentaries, ‘that his endeavors were encouraged and pa- 
tronised by those, both in the University and out of it, whose 
good opinion and esteem he was principally desirous to obtain.’ 
His lectures were attended, from the beginning, by a very 
crowded class of young men of the greatest respectability, and 
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formed a new era in the history of university instruction, as 
their subsequent publication did in that of the profession in 
general. In 1755 he was appointed one of the Delegates of 
the Clarendon Press, and displayed his customary industry 
and discernment, in correcting many abuses in the manage- 
ment of that foundation. In 1757 he was elected into the 
society of Visiters of Michel’s new Foundation of Queen’s 
College, and succeeded in rendering a donation, which had 
previously been a mere subject of contention, a valuable ac- 
quisition to the University. 

Dr. Blackstone had continued to read his lectures several 
years, before the benefaction of Mr. Viner communicated the 
dignity of a public foundation to the subject of his instructions. 
Mr. Viner died in 1756, having employed above half a cen- 
tury in amassing materials for his great Abridgment of the 
Law, and by his will devised the copyright of his work, and 
other property to a considerable amount, to the University of 
Oxford, to found a professorship, fellowships, and scholarships 
of the Common Law. In 1758 Blackstone was unanimously 
elected first Vinerian Professor, a reward justly due to the 
talent and enterprise he had displayed in the lectures delivered 
upon his private responsibility. ‘The introductory chapter of 
the Commentaries, one of the most perfect compositions in our 
language, has rendered every one familiar with the objects 
contemplated in that foundation; and all experience since that 
time has done justice to the sound and judicious views enter- 
tained by Viner and so beautifully expressed by Blackstone. 
Awid all his complaints against the order of things in Oxford, 
the historian Gibbon bestows unqualified applause upon the 
Vinerian professorship. ‘This judicious institution,’ he says, 
in his memoirs of himself, ‘was coldly entertained by the 
graver doctors, who complained, (I have heard the complaint,) 
that it would take the young people from their books; but Mr. 
Viner’s benefaction is not unprofitable, since it has at least pro- 
duced the excellent Commentaries of Sir William Blackstone.’ 

Meanwhile, counting upon the reputation as a lawyer, 
which he justly supposed he had gained by his lectures, in 
1759 Blackstone again took chambers in the ‘Temple, and re- 
sumed his attendance at Westminster, still continuing to reside 
a part of the year at Oxford, and to deliver his lectures there. 
In 1761 he was returned to parliament from the borough of 
Hindon in Wiltshire, and received a patent of precedence as 
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king’s counsel ; and finding that his expectations of professional 
business had proved well founded, he concluded to settle in 
life, and married Sarab, daughter of James Clitherow, Esquire, 
of Boston House in Middlesex, by whom he had nine children, 
and with whom he passed the remainder of his life in the en- 
joyment of uninterrupted domestic happiness. His marriage 
having vacated his fellowship, the Earl of Westmoreland, then 
Chancellor of Oxford, appointed him Principal of New Inn 
Hall; by which means he obtained an agreeable residence at 
Oxford, for the times when the delivery of his lectures requir- 
ed him to be at the University. 

In 1762 Blackstone collected and republished, under the 
title of Law Tracts, a number of pieces originally published by 
him at various periods, generally with reference to some par- 
ticular occasion. Individually they are not of great moment, 
their importance having passed away with the circumstances 
wherein they originated. ‘To his reputation as a lawyer and a 
writer, they are also of little consequence, in comparison with 
his lectures, the publication of which he commenced in 1765, 
under the title of Commentaries on the Laws of England, and 
which instantly placed him in the highest rank of English class- 
ics. The publication of the lectures, it may be presumed, 
rendering it improper to read them at the University, and his 
professional engagements not allowing him to prepare a new 
course, in 1766 he resigned the Vinerian professorship, and 
with it the principality of New Inn Hall; and thus became 
wholly detached from Oxford. 

Previous to this, in 1763, he had been appointed Solicitor- 
General to the Queen. In the parliament of 1768 he was re- 
turned from the borough of Westbury in Wiltshire; and ere 
long he received those offers of professional preferment, which 
his reputation and ability deserved, and the loyalty of his opin- 
ions, as declared in the Commentaries, warranted on the part 
of the ministry. On the resignation of Mr. Dunning, in Jan- 
uary, 1770, the office of Solicitor-General was proffered to 
him, but refused on account of its complicated duties at the 
bar and in parliament. A month afterwards, on the resigna- 
tion of Mr. Justice Clive, he accepted the offer of a place on 
the bench of the Common Pleas; but Mr. Justice Yates ex- 
pressing an earnest wish to be transferred from the King’s 
Bench to the Common Pleas, Blackstone consented to the 
exchange; and for a short time sat as an associate judge with 
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the Earl of Mansfield; but on the death of Mr. Justice Yates 
during the same year, he was appointed to his original desti- 
nation in the Common Pleas. 

Having now attained that rank, which formed the highest 
object of his ambition and expectation, Sir William, although 
he faithfully discharged the functions of his office, yet had 
leisure for the private duties and elegant recreations of life. 
Attendance at the bar had never been wholly to his taste; and 
his aversion was greater still for the business of parliament, 
‘where,’ according to his own expressions, ‘amid the rage of 
contending parties a man of moderation must expect to meet 
with no quarter from any side.’ He passed the legal vaca- 
tions in the retirement of his villa, called Priory Place, at Wal- 
lingford ; and from his long connexion with that town was led 
to promote every design calculated for its improvement. In 
London, beside the official duties of his station, he engaged in 
several objects of public utility. He is entitled to the credit of pro- 
curing an act of parliament to provide penitentiaries, or houses 
of correction for convicts, in place of transportation, and thus 
introducing so memorable a change in the application of the 
penal laws. His observations on this point, in a charge on the 
circuit, deserve to be quoted. 

‘In these houses the convicts are to be separately confined 
during the intervals of their labor, debarred from all incentives 
to debauchery, instructed in religion and morality, and forced 
to work for the benefit of the public. Imagination cannot 
figure to itself a species of punishment, in which terror, benev- 
olence, and reformation are more happily blended together. 
What can be more dreadful to the riotous, the libertine, the 
voluptuous, the idle delinquent, than solitude, continement, so- 
briety, and constant labor? Yet what can be more truly ben- 
eficial? Solitude will awaken reflection; confinement will 
banish temptation; sobriety will restore vigor; and labor will 
beget a habit of honest industry: while the aid of a religious 
instructer may implant new principles in his heart, and when 
the date of his punishment is expired, will conduce to both his 
temporal and eternal welfare. Such a prospect as this is 
surely well worth the trouble of an experiment.’ 

During the last ten years of his life, Sir William Blackstone 
suffered much from illness, brought on by the practice of un- 
seasonable study in early life, and an aversion to exercise, that 
was still more injurious, in consequence of which he sustained 
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repeated attacks of gout, added to complaints arising from 
corpulency and a plethoric habit of body. These symptoms 
of the breaking up of his constitution gradually assumed a 
worse complexion, but without preventing his attention to 
business until Hilary term 1780, when he was seized with his 
last illness, and died the 14th of February, in the fifty-seventh 
year of his age. Agreeably to his own express desire, he 
was buried in a family vault in the church of St. Peters in 
Wallingford. 

Sir William Blackstone was without reproach in private 
life, and highly exemplary in the domestic and social relations. 
Punctuality in all his appointments ; a regular and systematic 
attention to his pecuniary affairs and the distribution of his 
time and labors; great perseverance and industry in every 
thing which he undertook ; plain dealing, openness, and integ- 
rity ;—these were the prominent traits of his character in 
affairs of business. Neither in parliament nor at the bar was 
he particularly distinguished ; for in addition to the great diffi- 
dence and moderation of his temper, he was wanting in talents 
as a public speaker; and acquired his judicial standing by 
other means. Nor was he very eminent as a judge. Proba- 
bly during the latter period of his life he relaxed somewhat in 
his exertions ; or at least only so far applied himself to the 
duties of his office as the conscientious performance of them 
required, without seeking to augment the reputation he had 
already gained by renewed efforts. 

Although not exclusively applicable to the present case, yet 
as being in itself curious, and expressed with the characteristic 
sententiousness of Lord Chancellor Bacon’s Essays, we copy 
a passage from a speech of his in the Common Pleas to Sir 
Richard Hutton, when raised to a place in that court. 

‘ The Lines of a Good Judge. 

‘1. A judge, in maintaining the laws of the realm, should 
be rather heartstrong than headstrong. 

‘2. He should draw his learning out of his books, not out 
of his brains. 

‘3. He should mix well the freedom of his own opinion 
with the reverence of the opinions of his fellows. 

‘4. He should continue the studying of his books, and not 
spend upon the old stock. 

‘5. He should fear no man’s face, and yet not turn stout- 
ness into bravery. 
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‘6. He should be truly impartial, and not so as men may 
see affection through fine carriage. 

‘7. He should be a light to jurors to open their eyes, but 
not a guide to lead them by the nose. 

‘8. He should not affect the opinion of pregnancy and ex- 
pedition, by an impatient and catching hearing of counsellors 
at the bar. 

‘9. He should speak with gravity, as one of the sages of 
the law ; and not be talkative, nor with impertinent flying out, 
to show learning. 

‘10. His hands, and the hands of those about him, should 
be clean, and uncorrupt with gifts, from meddling in titles, 
and from serving of turns, be they of great ones or small ones. 

‘11. He should contain the jurisdiction of the court within 
the ancient mete stones, without removing the mark. 

‘12. Lastly, he should carry such a hand over his ministers 
and clerks, as that they may rather be in awe of him, than 
presume upon him.’ 

To return to Sir William Blackstone: Shortly after his 
decease, his executor published a collection of adjudged cases 
compiled by Sir William at various periods, from Michaelmas 
term 1746 to the end of the same term in 1779. The series 
of cases is not continuous, being such only as he occasionally 
took minutes of in the early periods of his attendance at the 
bar, and afterwards when he resumed it after the delivery of 
his lectures at Oxford. The Reports were fully prepared for 
the press by himself, and were published by his direction ; 
but are not in very high repute. In Hassel vs. Simpson,* a 
case decided in 1784, three years after the publication of the 
Reports, Lord Mansfield, in reference to a case cited from 
them, let fall these significant expressions: ‘We must not 
always rely onthe words of reports, though under great names : 
Mr. Justice Blackstone’s Reports are not very accurate.’ And 
such we believe is the opinion of other persons of competent 
judgment and authority, and of the members of the profession 
generally. 

It is principally, therefore, as the author of the Commenta- 
ries on the Laws of England, that Blackstone has claims to 
the respect of posterity. ‘The great merits of this performance 
are go universally admitted, that it would be equally idle to 





* Cowper’s Rep. 93, note. 
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deny, or attempt to prove, its general excellence. Sir William 
Jones considered it as ‘the most correct and beautiful outline 
that ever was exhibited of any human science ;’* and we are 
not sure that his praise can justly be pronounced extravagant. 
Mr. Gibbon’s exalted estimation of it may be gathered from 
the circumstance that he incidentally mentions his third peru- 
sal of it, and adds, that a copious and critical abstract of it 
was his first serious production in his native language.+ In 
short, every one who has carefully perused the work must 
bear witness to the entire truth of Christian’s remark, that 
‘the beautiful and lucid arrangement, the purity of the lan- 
guage, the classical elegance of the quotations and allusions, 
the clear and intelligible explanation of every subject, must 
always yield the reader as much pleasure as improvement.’ 
All this commendation is richly deserved by this admirable 
performance. Still, as remarked by Lord Redesdale, the 
Commentaries are not a legal authority in the same sense with 
the judgments of courts, or the writings of Littleton.|| They 
are not a book of original disquisition; nor do they comprise 
an authoritative promulgation of the law. And to quote one 
more writer on the subject, Mr. Hargrave: ‘ Notwithstanding 
the wonderful merit of that great work, the Commentaries, 
still they are only elements of our law, only written for stu- 
dents, not designed for profound experienced lawyers, such 
as are either the fixed ornaments of their country, on the ele- 
vated seats of justice, or move as shining, though secondary 
planets, in our juridical world.’§ If any authorities were ne- 
cessary to show the true character of the Commentaries in 
reference to their practical application as a law book, these, 
we presume, are quite sufficient. 

As a work of education, then, as an elementary abridgment 
of the laws of England for the instruction of students of the 
law, and for the information of the politician and the general 
scholar, the Commentaries possess incomparable excellence. 
How astonishing is the change in the means of legal education 
since the period when they were composed! Notwithstanding 
the immense chaotic mass of which the English laws consist, 
including a vast multiplicity of statutes, adjudged cases, trea- 
tises, and abridgments of the law, without any code or legis- 





* Jones on Bailments. + Memoirs of himself. ? 


Commentaries, Christian’s pref. || 1 Schoales & Lefroy, 327. 
Law Tracts, p. xlv. 
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lative institute to guide the student, yet he now possesses in 
the Commentaries an introduction to this discordant heap of 
matter, as clear and as intelligible as the Institutes of Justinian, 
written in a style which may be safély followed as a model of 
purity and Ciceronian elegance. 

Compare this state of things with what is indicated by the 
melancholy picture given by Spelman of the law in his day. 
‘ Juris nostri cum vestibulum salutassem, reperissem linguam 
peregrinam, dialectum barbarum, methodum inconcinnam, 
molem non ingentem solum, sed perpetuis humeris sustinen- 
dam, excedit mihi fateor animus.’ Instead of the lingua pe- 
regrina, the barbarous Norman French, which Spelman met 
in the vestibule of the law, we have the polished beauty of 
vernacular English in its most classic form. ‘The methodus 
inconcinnus is succeeded by an arrangement as complete as 
any branch of science is susceptible of receiving. ‘The ingens 
moles, it is true, remains, perpetuis humeris sustinenda, and has 
swollen beyond the bounds of all reasonable anticipation, in the 
course of the last hundred years. Partly, however, this aug- 
mentation has arisen from that very cause, which facilitates 
the acquisition of a knowledge of the science. And who can 
regret the production of the excellent abridgments and law 
treatises, which illustrate every branch of our law, admitting, 
if you will, the additional labor which they impose upon the 
studious jurist? Or the production of the Commentaries, the 
most perfect performance of its class, and the exemplar of ju- 
ridical composition? Whatever regret we may experience for 
want of a code of our law, certain it is that the Commentaries 
of Blackstone, with the digests of Viner, Comyns, Bacon, 
and Dane, and the many excellent elementary works of a 
more limited range, afford powerful topics of consolation to 
them whose business it is to be particularly conversant with 
jurisprudence. If Dr. Johnson had a right to pride himself 
upon the completion of his great Dictionary, that singly he had 
executed a task, which, in other countries, was deemed suffi- 
cient to claim the attention of whole. academies,—the English 
may with equal justice point to Blackstone, as having in like 
manner reduced our law to a systematic and homogeneous 
whole, and performed that alone, which elsewhere has repeat- 
edly been committed to a selection of learned men. 

Some over-fond admirers of the blackletter learning and 
erudite confusion of the older lawyers,—laudatores tempo- 
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ris acti,—have seemed to think that the possession of an ele- 
mentary treatise of so much excellence, tends to make the 
profession superficial. Never was there a more mistaken no- 
tion. ‘To be sure, it does render it easier to acquire an imper- 
fect knowledge of the science, and does introduce into the 
profession many sciolists and smatterers, who, by virtue of the 
diligent perusal of Blackstone and a few other agreeable wri- 
ters of the same class, fancy themselves to be lawyers. But 
what then? It by no means follows that the whole profession 
deserves the same reproach. ‘These are persons, who, but 
for the publication of Blackstone, would never have known 
any thing of the subject; and would have abandoned the study 
in despair, if their only introduction to it had still been the 
crude, undigested, and repulsive labors, although excellent and 
necessary learning, of Sir Edward Coke. To those, who 
look only for so much knowledge of the law, as may adorn the 
higher walks of life, or complete the general education of the 
gentleman, assuredly it is invaluable. But to the laborious 
student, the enthusiastic lover of learning, the jurist animated 
with laudable ambition to deserve, and, deserving, enjoy, the 
confidence of those who place their fame or fortune in his cus- 
tody (and it would be absurd to say that men of this stamp are 
any less numerous now than in the days of Coke, Hale, Holt, 
or Mansfield,) the utility of Blackstone is merely a question of 
time; and the Commentaries are of no more injury to him 
than any other labor-saving machine is to the all-inventive art- 
ist. Blackstone is to the student who really loves learning, 
what the spinning-jenny has been to Arkwright, the steam-en- 
gine to Watt and Fulton, the steel-plate to Perkins. It simply 
enables him to attain a certain point with more facility, and 
in less time, than he could before; but when he has arrived at 
that point, it is a vain imagination to suppose him any less ca- 
pable of pursuing his progress with ardor and advantage. As 
well might you contend, that the economy of calculation, at- 
tained by means of the application of the higher branches of 
mathematical analysis to physics, tended to curtail the erudi- 
tion of such men as Newton, La Place, or Bowditch. It is 
all a mistaken fallacy, which they only fall into, who neglect to 
appreciate the spirit of the age. 

But while bestowing what we consider well-deserved com- 
mendation upon the Commentaries, we should not omit to re- 
mark upon their faults. Distinguished, as they are, by a more 
lucid and comprehensive arrangement than the common law 
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was before generally thought capable of assuming; by copi- 
ousness, purity, polish, and elegance of language, which no 
compositions in our juridical literature, and few in our politest, 
surpass,—they have a still stronger hold upon the affections of 
Englishmen in the flattering and patriotic encomiums upon the 
laws, government, and institutions of England, wherewith they 
abound. Their celebrity, therefore, is not solely and exclu- 
sively the fruit of their absolute merit. Nor should this celeb- 
rity induce us to conceal the fact, that its admired arrangement 
is minutely copied from an obscure tract of Sir Matthew Hale’s ; 
and that all its general reasonings and principles are but mere 
amplifications (elegant ones, it is true,) of the political aphor- 
isms—or shall we say epigrams?—of Montesquieu. Besides, 
its general plan is defective, as Sir William Jones observed, in 
that it does not embrace certain branches of the law, which, 
for a century past, have been most prolific in disputed cases, as 
well as of the last importance, namely, equity, and the Jaw mer- 
chant, maritime, and ecclesiastical. 

And what is more especially to be noticed, in this connex- 
ion, is the circumstance, that Blackstone is universally the 
warm apologist, or panegyrist rather, of the institutions of his 
country, however absurd they may happen to be in theory, 
however deeply and essentially pernicious in practice. The 
English may be allowed to please themselves with the idea 
that their government is the freest, and their laws without ex- 
ception the most judicious, upon earth; and we blame not any 
reasonable partiality, which Blackstone may exhibit, for the 
laws and customs wherein he was educated. But we, who 
live under a better and wiser dispensation, cannot be expected 
to pass by such a feature in his work without a severe scrutiny ; 
and such a scrutiny will disclose to us one characteristic of 
the work, which actually implies a degree of disingenuousness 
and bad faith in the learned author. We allude to the sys- 
tematic address, with which the theoretical perfection of many 
parts of the English institutions is ingeniously brought for- 
ward, and highly colored in the description, while the total 
failure of the same things in practice, or even their practical 
want of existence, is concealed or only darkly hinted at by the 
legal commentator. In the writer of academical lectures for 
the instruction of youth, can this be fairly considered as the 
best of good faith? We think not; and have always regarded 
the circumstance as ablot on the fair fame of the Commentaries. 
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Art. VI.—LIVERMORE’S DISSERTATIONS. 


Dissertations on the Questions which arise from the Contra- 
riety of the Positive Laws of different States and Nations. 
By Samvet Livermore, Counsellor at Law. No. I. 
Containing two Dissertations. New Orleans, 1828. 


Mr. Livermore is favorably known to the profession as 
the author of a work on the law of agents and factors. In the 
dissertations before us he treats another subject of great and 
increasing interest in the United States, questions which ‘ arise 
from the diversity and contrariety of the positive laws of dif- 
ferent states and nations.’ He proposes to follow these dis- 
sertations by others on the same subject. We do not intend 
to enter into an elaborate discussion of the various questions 
which he examines, but merely to give a view of the general 
character and contents of the work. 

One of the consequences of our federal form of government 
is, that different laws are in operation in neighboring territories 
which are closely connected with one another by the ties of 
blood and commerce. As this diversity of laws is a necessary 
consequence of the several states being independent sovereign- 
ties, we must be content, whatever may be its effects. It can, 
however, hardly be disputed, that such a variety in our legal 
systems is productive of great inconveniences, and tends, in 
some degree, to check and cramp the intercourse between the 
states. Creditors are perplexed, from not knowing the rights 
which they have over the person and property of their debtors. 
And the different rules of descent, limitations of action, dam- 
ages on bills of exchange, the different formalities in the ac- 
knowledgment of deeds, the different laws which regard the 
distribution of the effects of deceased persons among their 
creditors and representatives, are the occasion of perpetual 
and indescribable embarrassment to those whose rights are af- 
fected by them. But this is not all the evil; a further diffi- 
culty often arises, which is to ascertain by the laws of what 
state a contract is to be regulated, the personal capacity of an 
individual to be ascertained, or the right to property to be 
governed. 

Questions of this kind are by no means new. ‘They have 
frequently arisen in the different states of Europe, particularly 
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Germany, France, and the Netherlands. Mr. Livermore 
says,— 


‘In these countries it frequently happened, that the inhabitants 
of one province intermarried with those of another, that the citi- 
zens of Rouen, Rennes, or Bordeaux, entered into contracts with 
citizens of Paris, Amsterdam, or Brussells, that these contracts 
were sometimes made in the place of residence of one of the 
parties, and sometimes of neither, and that the same individual 
was often the proprietor of lands lying under the jurisdiction of 
different laws, containing opposite dispositions concerning the 
acquisition and transmission of such property. There consequent- 
ly arose frequent collisions between the laws of different countries 
and provinces, and questions were daily presented to jurisconsults 
and to courts of justice, in which it became necessary to decide ; 
whether the nature of a contract should be determined, by the 
law of the place in which it was litigated, by the law of the 
domicil of one or both of the parties, or by the law of the place 
where the contract was made; whether the capacity to make a 
testament should be regulated by the law of the testator’s domicil, 
or by that of the situation of his property ; whether the form of 
his testament should be that prescribed by the law of his domicil, 
of the situation of his property, or of the place in which the tes- 
tament was made ; whether the power of disposing of property, 
by act infer vivos or mortis causa, should be regulated by the laws 
of the owner’s domicil, or by those of the situation of his pro- 
perty 5 whether his estate should be inherited according to the 
aws of his domicil, or those of the situation ; whether therights 
of married persons should be determined, by the laws of the 
place where the marriage was celebrated, by those of the domicil 
of the husband, or wife, at that time, or by those of a place, to 
pea they might afterwards remove; and an infinite variety of 
others. 

‘ These questions have been generally acknowledged to be the 
most extensive, the most interesting, the most delicate, and the 
most embarrassing and difficult of any in jurisprudence. But vast 
as may be the ground they cover, it has not been left unexplored. 
The Roman laws have indeed decided but few cases; yet the 
jurisconsults of imperial Rome have established principles, which 

ave served as landmarks to direct the operations of their suc- 
cessors.’ pp. 3, 4. 


In his first dissertation Mr. Livermore gives an account, in 
chronological order, of the authors of continental Europe who 
have treated this subject. Among them are the names of 
some celebrated civilians. After this enumeration he adds: 


‘From the foregoing cursory view of the works of the principal 
writers upon these questions, it will be seen, that much greater 


, 
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labor has been bestowed upon them, than was generally known 
to the gentlemen of the legal profession in the United States, or 
in England. It is not surprising, that we find no dissertations, 
or treatises, upon the personality, or reality of statutes, among 
the books of the common law of England. Since the union of 
the Saxon heptarchy under Egbert, that country has never been 
divided into independent provinces, governed by separate laws. 
One system has governed the whole; aliens have not been al- 
lowed to hold real estate; and intermarriages with foreigners 
were quite unfrequent. Questions arising from the collision of 
opposite laws were therefore rarely presented to the courts of 
that nation, and did not furnish subjects for discussion. Towards 
the close of the last century, some few questions, respecting the 
operation of the laws of different countries upon some contracts, 
have arisen. These have been decided without much investiga- 
tion, and principally upon the authority of some rules laid down 
by Ulricus Huberus, a jurisconsult of Friezland. The same ob- 
servation applies to the courts of the United States ; in which it 
seems to have been the common opinion, that no other person 
than this writer had ever touched this matter. This author, in 
his Prelectiones juris civilis, has devoted nine pages to this sub- 
ject, and has laid down some rules, which have certainly not 

een generally admitted by civilians. He refers to no other au- 
thors, except Rodenburgh and John a Sandé; and indeed I 
should hardly think that he had read the work of Rodenburgh. 
On the other hand, I have not found the observations of Huberus, 
de conflictu legum, referred to by any writer of a later period, 
with one exception of Hertius, who cites his general rules, but 
not with approbation.’ pp. 12, 13. 


We think that Mr. Livermore, after making these charges 
against the profession, should have mentioned some of the ex- 
ceptions to his remarks. In the very case of Harvey v. Rich- 
ards,* which he speaks of afterwards in high terms, to mention 
no others, Judge Story in deciding some questions arising out 
of the conflict of the laws of different countries, cites passages 
from several of the civil law writers who are enumerated by 
Mr. Livermore. 

The first dissertation concludes as follows. 


‘If I do not mistake the matter, it is particularly important, in 
this country, to have established some fixed and correct princi- 
ples for the determination of the questions, which may be ex- 
pected to arise from the various opposing laws of the several 
states. The common law of England is indeed the common law 
of nearly-all the states; but as each has an independent legisla- 





* 1 Mason, 408 & 429. 
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ture, uniformity of legislation cannot be expected. Further than 
this, we have one state, of great and increasing importance, in 
which we find an entire system of laws, of different origin and 
different nature, from the laws of the other states. Take as in- 
stances, the rights of married persons, successions or inheritances, 
and the power of disposing by will. These are entirely differ- 
ently regulated, by the laws of Louisiana, and by those of the 
other states. So also the rules which govern the contract of 
sale in Louisiana, are, in some respects, essentially different 
from those established by the laws of other states. It seems 
therefore to be important, that there should be some settled prin- 
ciples, and that these should be uniformly observed. No such 
uniformity exists at present; and unless [ am greatly deceived 
we have no cases decided by our various courts, in which we 
find so much error and confusion, as in those which involve the 
conflicting laws of different states. It has therefore occurred to 
me, that my time would not be uselessly employed, in presenting 
to the profession a view of the principles maintained by the great 
jurisconsults of Europe, and also stating such considerations, as 
my own reflections, in the course of a study of these principles, 
have suggested to me. I may fail in the attempt to establish 
true and certain principles, for the decision of the various difficult 
questions growing out of the contrariety of laws; and yet my 
labor may not have been in vain, as it may tend to excite a spirit 
of inquiry into a subject but little understood in this country, and 
may lead to discussions, by others more capable of accomplishing 
the object desired.’ pp. 19, 20. 


The second dissertation is entitled, ‘Of personal and real 
statutes, laws and customs, and of the general principles, which 


serve to distinguish them.’ He adds in a note, the following 
explanation of the word ‘statute.’ 


‘The jurisconsults of the continent of Europe use the word 
statute, to signify the particular municipal law of any state, by 
way of distinction from the Roman imperial law, which is by 
them generally styled the common law. In England, the word 
denotes an Act of Parliament, as distinguished from the common 
law of England. Voet, De Statutis, sec. 4, chap. 1. defines a 


statute to be jus particulare, ab alio legislatore quam imperatore 
constitutum,’ p. 21. 


A large part of the second dissertation is occupied by an 


examination of an opinion thrown out by the Supreme Court 
of Louisiana, which he thus states : 


‘ Another case, supposed by the same court, is that of a person, 
who is minor by the laws of his domicil, but major by the laws 
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of Louisiana, in which state he makes a contract. The court 
asks: “Would it be permitted that he should in our courts, and 
to the demand of one of our citizens, plead as a protection against 
his engagements the laws of a foreign country, of which the 
people of Louisiana had no knowledge; and that we would tell 
them that ignorance of foreign laws in relation to a contract made 
here, was to prevent them enforcing it, though the agreement 
was binding by those of their own state? Most assuredly we 
would not.”*’ pp. 32, 33. 


This opinion Mr. Livermore controverts with great force of 
argument and array of authorities. If judges were amenable 
to criticism, we should say that the English of the passage 
cited by Mr. Livermore is as questionable as the law. It 
would be difficult, indeed, to find any where a more obscure or 
confused sentence. 

After critically examining the opinion of various authors 
with regard to what constitutes the difference between personal 
and real statutes, and their effects, he gives his own views on 
the subject. 


‘But the result of my system is, that those statutes, which de- 
termine the nature and qualities of things, which subject immove- 
ables to certain charges, which dispose directly of immoveables 
independently of the agency of man, and which regulate, limit, 
and restrict, the power of the owner, to alienate his immoveable 
property, or to dispose of it by testament, are real. 

‘In the class of personal statutes, I place all those, which fix 
the general state and condition of persons, which determine their 
capacity for the performance of personal acts, which regard their 
personal rights and obligations, and which regulate those things 
which are attached to the person. 

‘In the number of personal statutes I put those, which concern 
the disposition of moveables. These have no fixed situation, but 
are attached to the person of the owner. From their capacity of 
being transported from place to place they are styled moveable ; 
and from the circumstance of their destination being always sub- 
ject to the will of the owner of them, they are considered, by a 
sort of fiction, to be adherent to his person, and to partake of the 
same nature with it. They are therefore governed by the same 
laws, which govern the person, that is to say, by the laws of their 
owner’s domicil. Accordingly, D’Argentré{, Burgundus,|| and 





* Saul v. His Creditors. 

+ In his que concernunt rem, vel onus rei, debet inspici consuetudo loci ubi 
sita res est. Dumoulin, in antiq. cons. Paris, tit. de fiefs, §. 12, gl. 7, n. 37. 

t In antiq.-cons. Brit. art. 218, gl. 6, n. 3. 

|| Tract. 1, n. 2. 











1829.] Livermore’s Dissertations. 137 


Bouhier,* consider these laws to be personal ; and, by the com- 
mon law of England, such property is designated as personal 
property.? pp. 127, 128. 

Mr. Livermore afterwards considers the effect of a sale made 
in one state, of personal property which is in another, where the 
property is attached by a creditor of the vendor before posses- 
sion is taken by the vendee, where the taking possession by the 
vendee is not necessary in order to transfer the property by the 
law of the state in which the sale is made, but is necessary in 
that in which the property lies. He expresses an opinion in 
favor of the vendee against the attaching creditor, contrary to 
decisions of the Supreme Court of Louisiana. He rests his 
opinion on the ground that the effect of the sale must be de- 
termined by the law of the domicil of the vendor, and not that 
of the place where the property is situated. We should think 
it more correct to say that the effect of the sale must depend 
on the law of the place where the contract is made. 


‘By the common law of England, the property passes to the 
vendee, by the contract of sale, and before any delivery be made. 
The retaining of possession, by the vendor, is considered evi- 
dence of fraud, and will avoid the sale, as against creditors and 
subsequent purchasers. But to this rule there is an exception, 
where, at the time of the sale, the property is abroad and incapa- 
ble of delivery; for then the possession of the vendor is consid- 
ered constructively as the possession of his vendee, who is only 
bound to use reasonable diligence to obtain actual possession. By 
the Roman law, on the contrary, the property was alone transfer- 
red by delivery; and although, as between the seller and pur- 
chaser, a different rule is established by our code, yet as far as 
the interests of creditors and subsequent purchasers are con- 
cerned, the old rule remains in force.’ pp. 136, 137. 


In Massachusetts a decision similar to those in Louisiana 
has been made,f to which Mr. Livermore does not refer. An 
assignment was made by a debtor at Philadelphia, of goods at 
Boston, to a creditor, as security fora debt; a few hours after, 
and before it was possible for the creditor to obtain possession, 
the same goods were attached at Boston by another creditor. 
It was held that the attachment should hold the goods in pre- 
ference to the assignment. This decision, however, was not 
made on the ground that the law of sale in Massachusetts was 
different from, and would bind the goods in preference to, that of 





* Chap. 25, n. 2. + Lanfear v. Sumner, 17 Mass. R. 110. 
VOL. I.—NO. I. 18 
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Pennsylvania ; but on the ground that at common law, though the 
assignment, without possession taken, might transfer the property 
as between the parties, it could not have that effect with regard 
to a subsequent bona fide purchaser for a valuable considera- 
tion. Jackson J. in giving the opinion of the court, says,— 
‘The general rule is perfectly well established, that the deliv- 
ery of possession is necessary in a conveyance of personal 
chattels, as against every one but the vendor. Where the 
same goods are sold to two different persons by conveyances 
equally valid, he who first lawfully acquires the possession will 
hold against the other.’* 

In the latter part of his dissertation, Mr. Livermore exam- 
ines a question which is very nearly connected with the prece- 
ding, whether an assignment by a bankrupt, under a bankrupt 
law of one country, will pass the bankrupt’s effects in another, 
even against a subsequent attaching creditor, an inhabitant of 
the latter country. ‘The English authorities are clear in giv- 
ing effect to these assignments. Chancellor Kent in New 
York also decided a case that came before him, in favor of 
the assignees. But ‘the weight of American authority,’ as 
Mr. Livermore remarks, ‘is entirely against his opinion.’ This 
is candidly admitted by Chancellor Kent, who says, in a pas- 
sage cited by Mr. Livermore ;—‘ It may now be considered 
as part of the settled jurisprudence of this country, that a prior 
assignment in bankruptcy, under a foreign law, will not be 
permitted to prevail against a subsequent attachment by an 
American creditor of the bankrupt’s effects found here; and 
that our courts will not subject our citizens to the inconven- 
ience of seeking their dividends abroad, when they have the 
means to satisfy them under their own control.’+ 

Mr. Livermore expresses himself in favor of the doctrine of 
the English courts. A recent decision, however, in Massa- 





* It would not, perhaps, be proper in this connexion to examine the doctrine 
laid down by the court in Lanfear v. Sumner, though it has been sometimes 
questioned. Those who are interested in the discussion will find the distinction 
between the common law and the civil law on the subject of sales, examined 
in the most thorough and satisfactory manner by Mr. Brown in the introduc- 
tion to his Treatise on the Law of Sale. He lays it down as a general princi- 
ple that at common law the property in goods passes by the completion of the 
contract of sale without delivery. He also states the exceptions to the rule ; 
none of which apply to the case of a fair assignment of property by a debtor to 
one creditor to secure a debt, and a subsequent attachment of the same pro- 
perty by another creditor before it is possible for the first to take possession. 

+ Commentaries on American Law, vol. ii. p. 330. 
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chusetts, in the case of Blake v. Williams, not yet reported, in 
favor of the attaching creditor against the assignees, made after 
avery elaborate argument at the bar, throws an additional 
weight into the scale of American authorities. 

The following remarks, though the doctrine which they con- 
tain is not new, are deserving of great consideration : 


‘It having been at last conceded, that foreign laws must be in 
some instances respected, it has been fashionable, in this country 
and in England, to impute this to the comity of nations; a phrase, 
which is grating to the ear, when it proceeds from a court of jus- 
tice. Comity between nations is to be exercised by those who 
administer the supreme power. The duty of judges is to admin- 
ister justice according to law, and to decide between parties liti- 
gant according to their rights. When an action is brought upon a 
foreign contract, it is not from comity, that they receive evidence 
of the laws of the country where such contract was made, but in 
order to ascertain in what manner and to what extent the parties 
have obligated themselves. Comity implies a right to reject; and 
the consequence of such rejection would probably be a judgment 
ordering a party to do that, which he had never obligated him- 
self to do. This phrase has not always been harmless in its 
effects, for I have not unfrequently seen it inspire judges with so 
great confidence in their own authority, that arrogating to them- 
selves sovereign power, they have disregarded the foreign law, 
which ought to have governed their decision, because of some 
fancied inconvenience, which might result to the citizens of their 
state. 

‘ Even with sovereigns it is not so clear, that the recognition of 
foreign laws is merely a matter of comity. They have the power 
to forbid the admission of the foreign law; but justice would then 
require, that they should forbid the entertaining of any suit upon 
the foreign contract. The people of an independent nation, may, 
if they please, surround their territory with an impassable wall, 
and totally exclude all intercourse with other nations. But if a 
desire to promote their own interest induces them to cultivate an 
intercourse with other people, they must necessarily adopt such 
principles, as a sense of common utility and of justice will in- 
spire. They cannot pretend to legislate upon the state and con- 
dition, the capacity or incapacity, of persons not subject to them. 
They may refuse to admit such persons to enter their territory; 
but if they do receive them, they are bound to receive them with 
that character, which has been imprinted on them, by the laws 
of the country, to which they are subject. It has not been from 
comity, but from a sense of mutual utility, that nations have ad- 
mitted the extension of personal statutes. It has arisen from a sort 
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of necessity, and from a sense of the inconveniences which would 
result from a contrary doctrine, by which the state and condition 
of a man, his capacity or incapacity, would change with every 
change of abode, for however short a time or transitory purpose. 
It is upon these considerations, that the jurists of the continent of 
Europe, where these questions have most frequently arisen, have 
admitted the extension of personal statutes.’ pp. 26—28. 

We entirely agree with Mr. Livermore in these positions. 
The notion that a judge of one of our courts should, out of 
civility to the king of Portugal or Sweden, compel a man to 
pay a sum of money, execute a contract, or go to prison, is 
absurd on the face of it. We give effect to a foreign law be- 
cause our own laws adopt and ratify it in the particular case. 
We might as well pretend to have adopted a part of the civil 
law, out of respect to the memory of Justinian, as to say that 
we are influenced by a comity to the French government, in 
applying the laws of France to the interpretation of a contract 
made there. The word comity ought to be expunged from 
the legal phraseology on this subject, and the language used 
should be accommodated to the truth, or what ought to be the 
truth of the case, namely, that foreign laws are respected and 
adopted by our courts, because they do in effect, in certain 
cases, become, for the occasion, a part of our own laws. 
Whether they are to be applied in a particular case, or not, is 
a question of principle, and not to be decided by the arbitrary 
discretion of the court. 

Our readers will perceive, from our cursory notice of this 
work of Mr. Livermore, that it embraces questions of great 
interest to the profession, admitting of much learned investiga- 
tion and profound and elaborate discussion; and it is the more 
meritorious in Mr. Livermore to have devoted his labors to this 
subject, as it is in this country, as yet, in a great measure an 
unexplored, and at the same time a very extensive field. He 
has brought to the work a great deal of learning which will be 
new to most of his readers, and has discussed the questions 
with skill, acuteness, fairness, and sufficient independence. It 
seems to us, however, that his work is defective in arrange- 
ment, and that the divisions are not so clear and complete, and 
the distinction of one topic from another, not so definitely 
marked, as they should have been. In some instances the 
reader is hurried into the midst of a new subject before he is 
apprized of the transition. 
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Art. VII.—TESTIMONY OF QUAKERS. 


No branch of law presents a wider field for moral and phi- 
losophical disquisition than the title of evidence. It involves 
fewer subtleties and technical peculiarities than other parts of 
the legal system, and may be considered a fit study for the 
general student, who has no intention of engaging in the prac- 
tice of law. It may be strictly considered as coming within 
the department of moral and intellectual philosophy. Glass- 
ford’s treatise on evidence, is as properly a philosophical work, 
as Stuart on the philosophy of the mind. ‘This and every 
other treatise on the same subject, has for its object to explore 
the grounds of belief. A question or proposition being stated, 
as, for example, whether such a man is guilty of treason, mur- 
der, or larceny, whether such another committed an assault, 
or incurred a debt—the inquiry and logical process is the same, 
as in an experiment in chemistry, or magnetism, or any other 
chain of inductive reasoning, the object of which is to deter- 
mine the truth of a given proposition. 

In order to answer this question—to determine whether the 
given proposition, to wit, the guilt, the tort, or the debt, is es- 
tablished,—we must make a philosophical analysis of all the 
circumstances and facts, discriminating those tending to prove 
the affirmative, from those having an opposite bearing, and 
having selected those which are relevant to the question, 
we next consider their weight and force, as well those oppos- 
ed to, as those corroborating each other ; and if, in this process, 
we arrive at a moderate preponderance merely,—a faint pro- 
bability,—it does not constitute a legal demonstration ; the result 
is not the satisfactory conviction of the mind which is recog- 
nised by the law as a reasonable and sufficient ground of a 
judgment. To frame all the rules for the admission of testi- 
mony, and settle the principles by which its relevancy is to be 
determined, and its force estimated, is, then, a work of pro- 
found intellectual science, requiring not only a knowledge of 
human nature in the abstract; of the mind, the passions, pre- 
judices, habits, and foibles of man as a thinking, believing, and 
acting being ;—but also of all the social relations, and conven- 
tional rules and institutions, modes of acting, thinking, and 
speaking, prevalent among the parties and in the society to 
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which the transaction, making the subject of investigation, has 
reference. ‘The science of evidence is, in short, the science 
of human nature as it is constituted by the Deity, and modifi- 
ed by education, the laws, social habitudes, and all those moral 
and external influences to which the individual, in any partic- 
ular society, is subjected. 

It is not at all surprising that so comprehensive and abstruse 
a science should not be every where well understood, though 
it must, of necessity, be every where acted upon and _practi- 
cally applied, and what is more, the safety and wellbeing of 
every member of every community in the world, depends upon 
the knowledge and skill with which the principles of this sci- 
ence are applied to his particular case. ‘To illustrate how 
improbable it is that the principles of this science should be 
philosophically established and skilfully applied in every com- 
munity, and we may say, indeed, in any community, let us 
suppose that the principles of any other. science, even less 
difficult, as that of mechanics, were to be prescribed and ap- 
plied by the intervention of the same machinery, and the co- 
operation of the same agents, namely, the legislature, the 
judges, and the jury, would not, think you, the state of this 
science be very rude, and the arts depending upon it, but very 
imperfectly practised? The science of human testimony— 
of the grounds of conviction and belief—and the application of 
its principles to the determination of the questions affecting 
the lives, liberty, and property of men, is certainly not less dif- 
ficult, and yet it is a science which can be cultivated and im- 
proved, in respect to the legal administration, and its practical 
application determined, only by the combined knowledge, 
skill, and assent of a legislative body, a court, and a jury. 
It is a science of which the progress must necessarily be slow, 
and its practical application always imperfect. We say al- 
ways imperfect, for changes are always taking place in the 
opinions, habits, and social relations of men, and require cor- 
responding changes in the rules of testimony, since the species 
of testimony which could not be safely admitted or would not 
be a satisfactory ground of conviction and belief, in one condi- 
tion of a community, become justly entitled to admission and 
credit at another period, and these changes will always be fol- 
lowed magno intervallo, if at all, by corresponding modifica- 
tions in the rules of evidence. 

The slow progress of improvement, and the tardy applica- 
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tion of a remedy, even where the defect is palpable, well known, 
and generally acknowledged, is illustrated by the subject mat- 
ter of a recent act of the British parliament, a notice of which 
is our principal object in the present article. By the statute 
in question, called Lord Lansdowne’s act, being 22 Geo. IV. 
c. 32, the affirmation of a Quaker is made admissible wm all 
cases, as well criminal as civil. 

The sect of Quakers, as is well known, took its rise in Eng- 
land, about 1650, when George Fox, an apprentice to a shoe- 
maker and dealer in cattle, of Nottingham, began to promul- 
gate his new doctrines, to which William Penn became a con- 
vert some fourteen or fifteen years afterwards. Until the rev- 
olution in 1688, Quakers, who refused to take a legal oath in 
the usual form, were treated as obstinate offenders, and subject 
to penalties. 

The first statute on this subject, 13 & 14 Car. II. c. 1. s. 1, 
was enacted in 1661, and runs thus:—‘ Whereas of late times 
certain persons under the name of Quakers have taken up and 
maintained sundry dangerous opinions and tenets, and among 
others, that the taking of an oath in any case whatsoever is 
unlawful, and contrary to the word of God: and the said per- 
sons do daily refuse to take an oath, although lawfully tender- 
ed, whereby it often happens that the truth is wholly suppress- 
ed, and the administration of justice much obstructed,’ &c. 
‘Therefore, for the redressing,’ &c. be it enacted, ‘that if any 
person or persons who maintain that the taking of an oath is 
unlawful and contrary to the word of God, from and after the 
24th day of March, in the present year, 1661, shall, where by 
the laws of the realm, he or she shall be bound to take the 
same, wilfully and obstinately refuse and forbear taking the 
same, or go about to maintain and defend that taking an oath 
is unlawful, the party so offending shall lose and forfeit, for the 
first offence, such sum as shall be imposed, not exceeding five 
pounds; for the second, not exceeding ten pounds; and for 
want of payment, such parties shall, for the first offence, be 
committed to the common jail, or house of correction, for three 
months; and for the second, during six months, and there be 
kept to hard labor.’ 

The Quakers suffered much vexation and persecution under 
this law. ‘Some of the judges,’ says Clarkson, in his Portrait- 
ure of Quakerism, ‘indulged a rancor against them unworthy 
of their high office, which prescribed justice impartially to all. 
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For when they could not convict them of the offences laid to 
their charge,’ such, for instance, as attending unlawful meet- 
ings, ‘they tendered to them the oath of allegiance, knowing 
that they would not take it, and that a confiscation of their 
property and imprisonment would ensue.’ 

The whimsical Quaker custom of wearing the hat at all 
times, gave them some trouble, and caused them some perse- 
cution, at first, in the courts of justice. Clarkson says, that 
when George Fox visited Cromwell, he never pulled off his 
hat, and the Protector was not angry with him. We have 
somewhere read an account of Penn’s being jocosely reproved 
for this peculiarity by Charles II. who, observing that Penn 
sturdily wore his hat in his presence, took off hisown. ‘Why 
dost thou uncover thy head, Charles? said Penn. ‘It is not 
customary here for more than one person to remain covered,’ 
the king replied. The late king George is said to have been 
very indulgent to this singularity of the. Quakers. But the 
judges seem, at first, to have been a little intolerant of this 
point of conscience, of which the following instance is related. 
George Fox and other Quakers being brought out of Lamers- 
ton jail to be tried by Chief Justice Glynn, came into court 
with their hats on. ‘The judge asked them the reason of this, 
but they remained silent. He then told them that the court 
ordered them to pull off their hats, to which Fox replied by 
asking him, ‘ Where did ever any magistrate, king, or judge, 
from Moses to Daniel, command any to pull off their hats, 
when they came before them, either amongst the Jews, who 
were God’s people, or amongst the heathen? And if the law of 
God doth command any such thing, show me that law, either 
written or printed.’ The Chief Justice upon this grew angry, 
and replied that he did not carry his law books upon his back. 
But George still persisted, and said, ‘show me where it is 
Written in any statute-book, that I may read it.’ To this the 
judge only made a practical reply by ordering him back to 
prison, and to be shut up with thieves. He, however, in a 
short time ordered him up again, and put to him the follow- 
ing question: ‘Come,’ said he, ‘when had they hats from 
Moses to Daniel? come, answer me!’ George replied that he 
might read, in the third chapter of Daniel, that the children 
were sent into the fiery furnace by Nebuchadnezzar’s order, 
with their-coats, their hose, and their hats. This, says Clark- 
son, stopped the judge from any further comment. 
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These hardships were not removed until after the revolution 
of 1688, when by 1 W. & M. c. 18, s. 13, called the Tolera- 
tion Act, the Quakers were allowed to make a declaration of 
their fidelity to the state, instead of taking the oath of alle- 
giance in the usual form; and also exempted from all pains 
and penalties, on their making certain other declarations there 
prescribed. ‘This was one step taken in adapting the law to 
a change which had occurred in the religious faith and preju- 
dices of a part of the community. But this step was prompted 
rather by the exigencies of the monarch and the government, 
than by any broad and general view of the subject. The new 
monarchs and their adherents were naturally disposed to attract 
and fix the support and allegiance of their people. Had they 
been acting, like the judges of a court, between third parties, with- 
out any stake of their own, or had thus felt themselves to be suf- 
ficiently easy and well established in power to prescribe the forms 
and terms of allegiance, according to their own prejudices, they 
might have rigidly adhered to the opinion that a declaration 
of loyalty ought to be fortified by the strongest asseverations 
and the most solemn invocations of the vengeance of God in 
case of its being insincere and false. And they might have 
continued to inflict upon those refusing the oath in the usual 
form, all the pains and penalties so liberally accumulated upon 
non-jurors. ‘There is no saying what strong irrefragable ar- 
guments might be urged in support of such a position. But 
as they were desirous of obtaining the declarations of alle- 
giance, they were naturally solicitous to remove, rather than 
to aggravate, the obstacles in the way of making them. Ac- 
cordingly the disability to take the oath, under which the 
Quakers labored in consequence of their religious prejudices, 
was immediately removed by accommodating the form of the 
declaration to their conscientious scruples. It seems singular, 
however, that the consciences of any sect should make so 
subtile a distinction as to make the declaration prescribed by 
the toleration act without scruple, and yet be horror-struck by 
the usual form of swearing, since the declaration, abjuration, 
&c. required by 1 W. & M. c. 18, s. 13, is substantially 
an oath, though the word swear is not used; the form 
being, ‘I A. B. do sincerely promise and solemnly de- 
clare before God and the world,’ &c., which corresponds to 
the definition of an oath given by Heineccius and commonly 
adopted, viz. Religiosa adseveratio per invocationem Dei tan- 
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quam vindicis, s1juratus sciens fefellerit, an invocation of the ven- 
geance of Deity upon the witness, if he does not declare the truth 
according to his own knowledge. This invocation is not made 
literally and in direct terms in the usual form of swearing, but 
is understood to be implied in the expression, ‘so help me,’ 
&c. The transition from this measure to a corresponding 
modification of the form of solemnizing and sanctioning a 
statement or declaration in all other cases where an oath is 
usually required, seems to be so natural, and its expediency so 
obvious, that it might be expected to take place of course on 
the very first occasion of public attention being called to the 
subject ; and yet it has required the long period of one hun- 
dred and forty years completely to make this transition. ‘The 
next step, in making it, was taken eight years after the toler- 
ation act, in 1696, by 7 & 8 W. Ill. c. 34, which runs as 
follows : 

‘ Whereas divers dissenters, commonly called Quakers, re- 
fusing to take an oath in courts of justice and other places, are 
frequently imprisoned and their estates sequestered, by process 
of contempt issuing out of such courts, to the ruin of them- 
selves and families: For remedy thereof, be it enacted, that 
every Quaker who sliall be required upon any lawful occasion 
to take an oath, shall, instead of the usual form, be permitted 
to make solemn affirmation in the words following: “I A. B. 
do declare, in presence of Almighty God, the witness of the 
truth of what I say :” Provided, that no Quaker shall, by 
virtue of this act, be qualified or permitted to give evidence 
in any criminal case, or serve on any juries, or bear any office 
or place of profit in the government.’ 

The form of affirmation prescribed by this statute varies a 
little from that of the declaration permitted by the toleration 
act; but still it retains, like that, the essential characteristics 
of an oath ; it is calling God to witness. It is worthy of remark 
that this law, which breathes a spirit of toleration, and ex- 
presses a concern and compassion for the Quakers, should 
leave them exposed, in criminal cases, to all the penalties and 
hardships under which they had previously labored in all 
cases where they were called upon to give testimony in courts 
of justice. 

The next statute on the subject is that of 8 Geo. I. c. 6 
(1721),-which runs thus :—‘ Whereas the inconveniences to 
the said people called Quakers and their families, and to others 
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requiring their testimony, in many cases are not sufficiently 
avoided, by reason of the difficulty among said Quakers relat- 
ing to the forms of declaration, affirmation, and abjuration be- 
fore mentioned, as the same are now prescribed ; and whereas 
it is evident that the said people called Quakers have not 
abused the liberty and indulgence allowed to them by law, and 
they have given testimony of their fidelity and affection to his 
majesty and the settlement of the crown in the protestant line, 
and it is reasonable to give them further relief, &c.’ and then 
proceeds to prescribe the following form of affirmation, which 
is, we presume, the same now in use, viz. ‘I, A. B. do so- 
lemnly, sincerely, and truly declare and affirm.’ 

Thus stood the law in England until the recent act of par- 
liament, whereby Quakers are permitted to give testimony by 
affirmation, in criminal prosecutions. ‘These provisions are 
limited to the sect of Quakers, and not extended to the cases 
of all persons conscientiously scrupulous of taking an oath in 
the usual form. 

The testimony of Quakers is universally admitted in the 
United States on solemn affirmation, without any invocation of 
the Deity, as well in criminal as civil suits, and the constitu- 
tions and laws generally provide for a similar form in declara- 
tions of allegiance and of fidelity in discharging the duties of 
any office. This sect seems no where in the country to have 
been greater objects of antipathy than in Massachusetts. As 
early as 1656, and accordingly very soon after the origin of 
the sect, a colony law recites, that ‘ whereas there is a cursed 
sect of heretics, lately risen up in the world, commonly called 
Quakers, who take upon themselves to be immediately sent of 
God, and infallibly assisted by the spirit, to speak and write 
blasphemous opinions, despising government and the order of 
God in church and commonwealth, speaking evil of dignities, 
reproaching and reviling magistrates and ministers, seeking to 
turn the people from the faith, and gain proselytes to their per- 
nicious ways; the court, considering the premises, order,’ that 
any master of a vessel bringing any one of the sect into the 
colony, shall forfeit a hundred pounds, besides giving bonds to 
carry him out of the jurisdiction. 

No provision was as yet thought necessary in relation to 
their giving testimony, for they were banished the colony, and 
in the act of 1661, the General Court says,—‘ This court be- 
ing desirous to try all means, with as much lenity as may con- 
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sist with our safety, to prevent the intrusion of Quakers, who, 
besides their blasphemous doctrines, do, like rogues and vaga- 
bonds, come in upon us, have ordered that every such vaga- 
bond Quaker shall be apprehended, and conveyed before the 
next magistrate, and not giving civil respect by the usual ges- 
tures thereof, or by any other way or means manifesting him- 
self to be a Quaker, shall be stripped naked from the middle 
upwards, tied to a cart’s tail and whipped through the town,’ 
and so from town to town to the limits of the jurisdiction. 
Divers laws of similar spirit were enacted from 1656 to 1663. 

The first law that we notice in favor, or at all tolerant of the 
Quakers, was not passed until about a hundred years after- 
wards, viz. in 1757, by which they were exempted from min- 
isterial taxes. 

The next year a law was passed providing ‘that every 
Quaker who should be required upon any lawful occasion to 
take an oath, should, instead of the usual form, be permitted 
to make affirmation.’ Similar provisions are to be found 
among the early laws of all the states, the statutes of which 
we have had an opportunity to examine. We do not find any 
where among them the distinction between civil and criminal 
suits, so long kept up in England; the provisions of these laws 
generally extend to all lawful occasions of taking an oath. 
There is, however, another distinction among these laws, of 
some importance; those, for instance, of New Hampshire, 
Vermont, New York, Pennsylvania, Virginia, and South Car- 
olina, provide that any person having conscientious scruples on 
the subject of taking an oath, or, as the Pennsylvania law has 
it, ‘who for conscience sake cannot take an oath,’ are permit- 
ted to affirm, either in a form prescribed by these statutes re- 
spectively, or as in Virginia, according to ‘ the formula observed 
by the religious society of which he professes to be a member,’ 
but until recently the law of Massachusetts on this subject was 
limited in its provisions to Quakers, and that of Maryland, be- 
ing at first limited to this sect, was afterwards extended to 
Nicolites or New Quakers, Tunkers, and Menonites. The 
laws of the respective states govern the Circuit Courts of the 
United States in relation to the sanction of testimony, and, 
accordingly, in the case of a witness produced in the Circuit 
Court in the district of Massachusetts, some twelve years ago, 
who refused to be sworn on the ground of his conscientious 
scruples, the court, understanding that he was not of the Quaker 
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sect, ordered him to be committed for contempt. It is not 
improbable, however, that the court paid less respect to the 
alleged scruples of the witness, from the known circumstance 
that he was not restrained ‘ for conscience sake’ from adopting 
the usual form of swearing ‘on occasions which would not be 
considered, under the statutes, as any lawful occasions of taking 
an oath.’ The laws of that state are, however, now altered 
so as to conform to those of most, at least, of the others, and 
extend the permission to affirm, to all persons having scruples 
of conscience in this respect. 





Art. VIII.—MEMOIR OF JUDGE TRIMBLE. 


For the following outline of the life and character of the 
late Judge Trimble, we are indebted to the kindness of an 
eminent judicial character of Kentucky, who was his school- 
fellow and afterwards his neighbor, and has been his intimate 
friend for a long course of years. 

Robert Trimble was the son of William Trimble; and he 
was born in Augusta County, Virginia, about the, year 1777. 

His father was honest, respectable, and pious; but never 
wealthy. He was one of those hardy and enterprising adven- 
turers, who first settled in Kentucky. His object, like that 
of others, was to improve his fortune by obtaining a grant of 
land. Before 1779 no titles to land could be acquired in 
Kentucky, except there were military surveys made under the 
royal government; and the issuing of patents was suspended 
by the revolution, under an entire uncertainty as to what the 
new government might do with these claims,—excepting also 
what was called Savage’s grant, which had been surveyed by 
General Washington, and protected by the crown. This 
grant extends over the Big Sandy River, into the then district, 
now state of Kentucky. Previous to 1779 there were no 
settlements of farmers in Kentucky, but only a few garrisons, 
or rather little villages, which were called stations. They 
were composed of a number of cabins or cottages, in which 
several families resided and associated for greater security and 
more ready defence against the savages. In that year the 
legislature of Virginia not only confirmed the royal military 
surveys, and directed grants to issue, but provided that every 
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previous adventurer who had actually settled himself in Ken- 
tucky on a tract of land selected by him, or resided one year 
in the country, or raised a crop of corn thereon, should be 
entitled to four hundred acres of land, free of any cost or ex- 
pense, except the surveyor’s and register’s fees, and also to 
the right of pre-emption in one thousand acres adjoining. A 
court of commissioners was erected for the purpose of adjudi- 
cating upon and granting these claims. ‘This court sat in the 
fall of 1779 and spring of 1780, and granted among others a 
certificate of title in one of these settlements and pre-emptions 
to William Trimble, as appeared by the records of the court. 
It follows, therefore, that he must have resided in Kentucky 
previously to that year. The land was then worth only a 
trifle ; and many such claims were sold or exchanged for a 
horse or a good rifle, then a necessary article to an inhabitant 
of Kentucky. 

Mr. Trimble being unable to advance the small amount 
required to pay the fees of the surveyor, chain-carriers, and 
register, in order to complete the title, adopted an expedient 
then very common. He gave one half of the whole grant, or 
seven hundred acres of the land, to a person who undertook 
to bear all the expenses of the whole claim. To the seven 
hundred acres saved to himself he soon after removed his 
family, among whom was his son Robert. At this place he 
resided till his death, which took place ten or twelve years ago. 

To those who have never experienced the wants and hard- 
ships of a new settlement, especially in Kentucky, it is not 
easy to give an adequate idea of the dangers encountered and 
privations endured by William Trimble and his associate 
settlers. There was no commerce, and there were not in- 
habitants enough to carry it on, even if there had been an 
open market. ‘There was no circulating medium, except the 
small sums of money which the new comers brought with 
them. Cattle, hogs, or sheep could not be raised in sufficient 
number to furnish food or sustenance, on account of the wild 
beasts. Mr. Trimble and others in his situation were obliged 
to content themselves with cultivating a small portion of land 
to raise bread stuffs, and trust to their success in the chase to 
supply them with deer, elk, or buffalo, for meat. The luxu- 
ries of life were entirely beyond their reach. ‘The settlers had 
no means of improving their fortunes, except by the increase 
of the value of their lands. But this was slow, and almost imper- 
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ceptible. To add to the hardship of thissituation, they were con- 
stantly in danger from the savages, by whom their horses were 
often stolen, and whole families cruelly murdered. They lived 
in a state of continual danger, and were obliged by turns to en- 
gage in the chase, the scout, and the campaign. ‘This state 
of things continued, to a greater or less extent, especially in 
that part of the country where Mr. Trimble resided, until 
1794; when the successful campaign, and victorious battle of 
General Wayne near the lakes, freed the country from further 
danger. 

Sach was the situation in which Robert Trimble lived during 
the first years of his life; a situation well calculated to give 
independence and hardihood to his character. As he grew 
up, he became accustomed to engage in hunting game and 
scouting in search of the Indians. In his youth he was active 
and athletic beyond his years; and he exhibited both bodily 
and mental activity above his fellows, and was recognised 
among them as a leader. 

As he grew up he became desirous of obtaining a better 
education than was afforded by the common schools of Ken- 
tucky. In order to acquire the pecuniary means which would 
be required for a more liberal education, he set up an English 
school. He succeeded to his wishes, and in the spring of 
1795 he found himself able to enter the Bourbon Academy, 
situated in Caneridge, Bourbon County.* This was then the 
most flourishing institution of the kind in Kentucky. He con- 
tinued at this place, making rapid progress in his studies, until 
the close of the year 1796, when his literary pursuits were 
interrupted for two or three months by a severe attack of 
bilious fever. After this he was compelled again to resort to 
his former employment of teaching, for a short period, in order 
to recruit his almost exhausted means. 

Bourbon Academy began about this time to decline, in con- 
sequence of the loss of its principal, and young Trimble quitted 
this seminary, and entered himself a student in the Kentucky 
Academy, a chartered institution, reared and supported by the 
patronage and united efforts of the presbyterian church. It 
was situated at a place in Woodford county, called Pisgah, 
then the best literary institution in the state, being the same 





* This place was so named from a cane-brake, as it was then called, by 
which it was surrounded. This consisted of an unusual quantity of cane grow- 
ing together of more than twelve feet in height. 
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which has since been united with the Transylvania Seminary 
to form the present Transylvania University. Here he com- 
pleted his academical course, and on leaving the school he en- 
gaged in the study of the law. 

In this place an observation or two should not be omitted. 
Let it not be supposed that his education must have been ex- 
ceedingly defective because it was acquired in Kentucky at 
this early period of its history, and in seminaries so little known 
abroad. The superintendants of the schools were men of 
science and learning, and able and skilful instructers, as has 
been fully proved by the subsequent character and history of 
those who there passed their youth and acquired their early 
education. Many of them have turned out to be men who 
have given powerful aid in forming the character of the state, 
and held conspicuous places in its councils, as well as in those 
of the nation, and distinguished themselves in the most im- 
portant offices and professions, both in Kentucky and other 
states. It is true the edifices in which they were taught 
were log-buildings, with chimneys of wood or clay, of which 
the names were scarcely known beyond the neighboring dis- 
tricts, instead of spacious halls, surmounted with domes and 
spires, magnificent in architectural splendor, and consecrated 
by a venerable antiquity. The students were not decorated 
or distinguished as a class by any peculiar dress or badges; 
they received no degrees or diplomas, and could produce no 
other academical testimonials than their intellectual acquire- 
ments. Without the classic names or distinctions of learning 
and science, they progressed steadily from one branch to 
another, and acquired the substantial and useful parts of edu- 
cation with very little of its forms. Such was the academical 
course of Robert Trimble. 

Immediately after completing this course of preparatory 
studies, he commenced reading law under the direction of the 
late George Nicholas, Esq. whose death put an end to that 
relation long before his pupil had finished his professional ed- 
ucation. He completed his course of legal reading under the 
tuition of the Hon. James Brown, now our resident minister in 
France. In 1800 he commenced practice at Paris, in Bour- 
bon county, where he continued to reside during the remain- 
der of his life. The assiduity with which he applied him- 
self to the. study and business of his profession, procured him 
an early and a rapid success. Shortly after establishing him- 
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self at this place, he married, and is now survived by his widow 
and a numerous family of children. 

In 1802 he was elected a member of the house of represent- 
atives of Kentucky, and served during the time for which he 
had been chosen, but declined being again a candidate ; not 
from want of popularity or the confidence of his fellow-citizens, 
but because he thought it did not comport with his narrow 
circumstances and the prospects of an increasing family, to 
abstract any portion of his time from his professional pursuits, 
for the purpose of devoting it to legislative business. In his 
practice at the bar, his great candor and fairness secured him 
the attentive ear of the court; and his sound judgment, which 
was his most distinguishing characteristic, generally saved his 
client from being deceived or disappointed. His arguments 
in court, though less brilliant than those of some others, were 
sound, logical, forcible, and interesting. As early as 1807 he 
had acquired so great a reputation in his profession as to be 
commissioned by Governor Greenup a Judge of the Supreme 
Court of the state, in which office he served for nearly two 
years. But the state was at that time too penurious to offer 
a salary sufficient to secure the talents of its ablest men upon 
that bench, and Judge Trimble soon found that his compen- 
sation afforded him but scanty means of supporting his increas- 
ing family, and much less of making any addition to his pro- 
vision for the future. He accordingly resigned his seat on 
the bench, and resumed practice. 

In 1810 the same reasons for which he had quitted the 
bench induced him to decline the commission of Chief Justice 
of Kentucky, which was offered him by Governor Scott. His 
success in practice still increased, and he was engaged in 
every important cause in the courts where he appeared. In 
1813 he was again offered the commission of a Judge of the 
Supreme Court by Governor Shelby, and again declined the 
appointment, for the same reasons that had previously deter- 
mined him. He continued his practice with unabated assiduity 
and undiminished success until 1817, when he was commis- 
sioned, in January, by President Madison, District Judge of the 
United States, in the place of Judge Innis, deceased. Al- 
though this office was not lucrative, yet as he began to feel 
the want of some relaxation from his long continued and ardu- 
ous labors at the bar, he accepted the appointment, and con- 
tinued to discharge its duties with great credit to himself, and 
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usefulness to the country, and to the entire satisfaction of the 
bar, until May 1826, when he was commissioned by President 
Adams as one of the Associate Justices of the Supreme Court 
of the United States. 

During the time of his having a seat on the bench of the 
Supreme Court of Kentucky, usually styled the Court of 
Appeals, he acquitted himself with great honor. That period, 
to his credit and that of his associates, may be consilered as a 
new era in the history of that court, during which sound law 
learning was first introduced there; as the previous decisions 
were by no means remarkable for their perspicuity or legal 
research and skill. Many of his decisions still exist in print, 
and will be found in Hardin’s Reports, where they remain a 
monument of his usefulness and sound legal science. 

It ought to be mentioned, also, that twice during his life, he 
was pressed to offer his services as a Senator of the United 
States with every prospect of success; and on one of those 
occasions, about 1812, so strong was the wish for his election, 
that no other candidate offered until it was ascertained that he 
refused to permit his name to be proposed before the legisla- 
ture. So strong, indeed, was the disposition to place him 
there, that some members determined to announce his name 
and elect him, and it was with some difficulty that he induced 
them to abandon the design. He was also twice tendered the 
professorship of law in Transylvania University, and as often 
declined accepting it. ‘The same reason, his narrow circum- 
stances, and the necessity of saving something to support and 
educate his numerous family, induced him to decline all these 
appointments. He might, with better economy, have amassed 
a greater fortune. Although free from excess and prodigality 
on the one hand, and avarice on the other, he was truly gen- 
erous. His fees were reasonable, and never extorted from 
poverty or distress. So that he has left his numerous family 
in competent and highly respectable circumstances, but far 
from being wealthy. 

He was, however, always willing to serve the public in ap- 
pointments which did not require too great a sacrifice and 
involve a violation of his professional engagements, notwith- 
standing his many refusals to accept and retain the offices 
which have been mentioned. During a great part of the time, 
while he was undeviatingly pursuing his professional duties, he 
held the office of District Attorney for the Commonwealth, 
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and during this period the violators of the penal code felt his 
powers. He conducted the prosecutions with his usual ability, 
without either straining the law or distorting facts, to the pre- 
judice of the life or liberty of the party accused. 

In 1808, 1812, and 1816, he was one of the electors of 
President of the United States, and in 1814 he was appointed 
a commissioner on the part of Kentucky, together with Mr. 
John J. Crittenden, to negociate with commissioners appointed 
on the part of the state of Tennessee, and to settle the disputed 
boundary between the two states, which had been a bone of 
contention for nearly thirty years, and was determined by 
these commissioners to the entire satisfaction of the parties 
concerned. 

Judge Trimble’s integrity as an officer and a man was never 
called in question; and his conduct and deportment in his 
social and domestic relations corresponded to and illustrated 
the amiable traits of his character. 





The following character of Judge Trimble was published 
in the Boston Columbian Centinel of the 17th of September 
last, which is worth preserving in some more appropriate re- 
pository than the newspapers, on account of the ability with 
which it is written, and the authority to which it is entitled, 
being written by a gentleman who had the best opportunity of 
learning the character and talents of its subject. 


‘The melancholy rumor of the death of Mr. Justice Trimble of 
the Supreme Court of the United States has at length been con- 
firmed. That excellent man is no more. The nation has sus- 
tained a loss of no ordinary magnitude, and Kentucky may now 
mourn over the departure of another of her brightest ornaments, 
in the vigor of life and usefulness. It is but a few years since, 
that Hardin, who deservedly held the foremost rank at her bar, 
fell an early victim to disease. The death of that worthy and dis- 
criminating judge, Mr. Justice Todd, soon followed; and now 
Trimble is added to complete the sad triumvirate. It is but two 
years since the latter took his seat on the bench of the Supreme 
Court, having been elevated to that station from the District 
Court solely by his uncommon merits. It is not saying too much 
to assert, that he brought with him to his new office the reputa- 
tion of being at the head of the profession in his native state. 
Men might differ with respect to the rank of other lawyers, but 
all admitted, that no one was superior to Trimble in talents, in 
learning, in acuteness, in sagacity. All admired him for his in- 
tegrity, firmness, public spirit, and unconquerable industry. All 
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saw in him a patience of investigation which never failed, a loft- 
iness of principle which knew no compromise, a glorious love of 
justice and the law which overcame all obstacles. His judgments 
were remarkable for clearness, strength, vigor of reasoning, and 
exactness of conclusion. Without being eloquent in manner, 
they had the full effect of the best eloquence. They were per- 
suasive and often overwhelming in their influence. 

‘Such was the reputation which accompanied him to the Su- 
preme Court. Before such a bar as adorns that court, where 
some of the ablest men in the Union are constantly found engaged 
in arguments, it is difficult for any man long to sustain a profes- 
sional character of distinction, unless he has solid acquirements 
and talents to sustain it. There is little chance there for super- 
ficial learning or false pretensions to escape undetected. Neither 
office, nor influence, nor manners, can there sustain the judicial 
functions, unless there is a real power to comprehend and illus- 
trate judicial arguments, a deep sense of the value of authority, 
an untiring zeal, and an ability to expound with living reasons 
the judgments, which the court is called upon to expound. A 
new judge, coming there for the first time, may, under such cir- 
cumstances, well feel some painful anxiety, and some distrustful 
doubts, lest the bar should search out and weigh his attainments 
with too nice an inquisition. Mr. Justice Trimble not only sus- 
tained his former reputation, but rose rapidly in public favor. 
Perhaps no man ever on the bench gained so much in so short a 
period of his judicial career. He was already looked up to as 
among the first judges in the nation in all the qualifications of 
office. Unless we are greatly misinformed, he possessed in an 
eminent degree the confidence of his brethren, and was listened 
to with a constantly increasing respect. And well did he deserve 
it; for no man could bestow more thought, more caution, more 
candor, or more research upon any legal investigation than he 
did. The judgments pronounced by him in the Supreme Court 
cannot be read without impressing every professional reader with 
the strength of his mind, and his various resources to illustrate 
and unravel intricate subjects. Yet we are persuaded, that if he 
had lived ten years longer in the discharge of the same high duties, 
from expansibility of his talents, and his steady devotion to jurispru- 
dence, he would have gained a still higher rank; perhaps as high 
as any of his most ardent friends could have desired. One might 
say of him as Cicero said of Lysias,—“ Nihil acute inveniri potuit 
in eis causis quas scripsit, nihil (ut ita dicam) subdole, nihil 
versute, quod ille non viderit; nihil subtiliter dici, nihil presse, 
nihil enucleate, quo fieri possit aliquid limatius.” 

‘In priyate life he was amiable, courteous, frank, and hos- 
pitable; warm in his friendships, and a model in his domestic 
relations. 
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‘In politics he was a firm and undeviating republican ; but 
respectful and conciliatory to those who differed from him. In 
constitutional law he belonged to that school of which Mr. Chief 
Justice Marshall (himself a host) is the acknowledged head and 
expositor. He loved the Union with an unfaultering love, and 
was ready to make any sacrifice to ensure its perpetuity. He 
was a patriot in the purest sense. He was—but how vain is it 
to say what he was—He has gone from us for ever. We have 
nothing left but to lament his loss, and to cherish his fame. 


* Salve eternum mihi, maxime Palla, 
‘ Aternumque vale.’ 


Art. IX.—LITERARY PROPERTY. 


Ir was not until the commencement of the present century 
that the intelligence and industry of our countrymen, began to 
be engaged in the regular employment of book-making. Until 
then the press was only known as the means of diffusing the 
news of the day, and the production of a book was a rare de- 
parture from the ordinary course. It is since that period that 
even our reviews and periodical publications have taken their 
rise. Our law reports, of which we have now an aggregate 
of more than two hundred volumes, and an annual increase of 
about twenty, can none of them claim a higher antiquity than 
twenty-five years. 

Literary property then, in America, has hitherto been of very 
limited extent. Its growth has been so rapid that we were 
hardly aware of its existence, when it suddenly presents a 
wide field for litigation, with a promise of all the fruitfulness 
which darkness, difficulties, and uncertainty can bestow. It 
rests upon a statute which has yet to be construed and explain- 
ed by our courts, and which differs sufficiently from the Eng- 
lish statute on the same subject to be almost as much embar- 
rassed, as elucidated, by some of the English decisions. 

But besides that the terms and provisions of our statute 
remain yet to be construed, it will always be necessary, in 
settling questions of literary property, to look beyond the stat- 
ute, at the natural rights of the author on one side, and of 
society on the other; rights for which the statute is intended 
to afford protection; and certainly there are no difficulties 
more subtle and perplexing than those which grow out of that 
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species of incorporeal property which men have in the pro- 
ductions of their own inventions. It has no analogy to any 
other kind of property. It must be differently enjoyed, and 
differently infringed upon. Unlike other property, it does not, 
from its nature, admit of a perfect and complete enjoyment. 
A trespass or infringement on other property is generally so 
simple as to be comprehended at once by the most untutored 
intellect ; but questions of the violation of the rights of an author 
are not unfrequently quite as much as learning, experience, 
and acuteness can master. So long as possession remains 
exclusively with the proprietor he can have no enjoyment of 
the right in question, unless it can be called an enjoyment to 
criticise and read his own productions ; and yet, able judges 
who have admitted and defended an author’s property in his 
works at common law, have gravely denied that he could have 
any such property in them after their publication.* ‘This in- 
stance is perhaps sufficient to show the peculiar character of 
this species of property ; yet others not less illustrative might 
be easily adduced. 

The difficulties which must be experienced in settling the 
law of literary property in this country will be greatly increased 
by the paucity of foreign adjudications. Literary property, 
like its parent, the art of printing, is of modern origin. Very 
few cases are to be found in the English books on the subject, 
and such as there are consist principally of gigantic efforts to 
pass the very threshold. Numerous questions of less magni- 
tude, but of great practical importance, remain yet to be dis- 
posed of, which, from present appearances, are likely to arise 
and be settled here sooner than in England. 

It might be expected that a portion of that respect which is 
paid to learning and genius would be extended to their pro- 
ductions, and that the gratitude which we are all so ready to 
profess towards the greatest benefactors of mankind, would 
prevent us from robbing them of the well-merited fruits of 
their labors. But experience has proved, and proves daily, 
that no feelings like these, nor even the sense of wrong, nor a 
dread of censure, are sufficient to guard the rights of an au- 
thor. From whatever principle it proceeds, whether it be 
from an obliquity in the moral sense, similar to that which is 
sometimes evinced by people, otherwise respectable, in the 
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habitual practice of pilfering and shop-lifting, or whether it be 
owing to an intrinsic difficulty in placing the right to literary 
preperty upon a plain and obvious basis, candidates enough 
are to be found emulous of the distinction of stripping an author 
of his honors and rewards. Against such trespassers, (to at- 
tach no criminality to their offences), the law affords the only 
protection. It defines what they otherwise could not under- 
stand, and presents countervailing motives to their cupidity. 
Yet with the best legal provisions, literary property, compared 
with property of any other kind, must receive but very inade- 
quate protection. ‘This arises from the difficulty of reconciling 
the rights of the author and of the public. The division be- 
tween these rights can never be established with such clearness 
and precision, that an author can say, whenever he is injured, 
Here is an encroachment for which I have a legal cause of 
action. 

When a book is published, the public have a right to use it; 
and this use is obviously not limited simply to reading it, but 
must extend also to making extracts and abridgments. Ex- 
tracts and abridgments may be made which will be of the high- 
est benefit to the public, and yet occasion no injury whatever 
to the author. The right of the public, therefore, to such a 
use, is manifest; for they have a right to every use of a book 
consistent with the rights of the author. But on the other 
hand, extracts and abridgments might be made which would 
nearly destroy the value of the original work. The question 
then is, not whether extracts and abridgments may be made, 
but of what character they should be. In many cases the de- 
sign with which they are made must be a principal guide in 
determining whether they are lawful. But the first thing al- 
ways to be regarded, in considering questions of this sort, 
should surely be, whether the author has sustained an injury. 
This is the only inquiry in cases of trespass to other property, 
and if not the sole, it ought to be the chief inquiry here. Ifthe 
author has rights, the public can have none which encroach on 
his, and wherever that encroachment begins, their rights must 
cease. It would therefore seem that an author must always 
have a right of action whenever he has sustained an injury, no 
matter how desirable or advantageous the trespass may be to 
the public. 

What constitutes a fair abridgment, or how far extracts may 
be lawfully made, are questions which have never yet been 
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agitated in our courts. There are several cases with regard 
to literary piracy in the English books, but they are very un- 
satisfactory ; they do not appear to have been much considered, 
and are far from settling any general principles by which these 
questions are to be governed. On the whole, it may be doubt- 
ed whether they do not serve rather to prevent, than aid the 
formation of any just views on the subject. 

Roworth v. Wilkes,* and Cary v. Kearsley,t are the lead- 
ing cases at law, but were both disposed of at nisi prius. Al- 
though both ruled by Lord Ellenborough, they are not entirely 
reconcilable with each other. In Roworth v. Wilkes, which 
was decided in 1807, the facts were, that the plaintiff had pub- 
lished an original treatise on ‘The art of defence on foot with 
the broadsword,’ consisting of one hundred and eighteen pages, 
and a number of plates, at half a guineaa copy. The defend- 
ant, in his Encyclopedia Londinensis, which was published in 
numbers, when he came to the head ‘Fencing,’ published a 
number with this title, containing seventy-five pages of the 
plaintiff’s treatise, and three engravings, representing figures 
in exactly the same attitudes with the plaintiff’s, but disguised 
by a different costume. About two thousand copies of this 
number, the usual sale of the work, were sold at eight pence 
acopy. The defendant’s counsel insisted that although this 
would have been piracy, had the publication been made in a 
single treatise, or a smaller work, yet that, being embodied in 
a great compilation of literature, it did not meet the plaintiff’s 
work in the market, and was beneficial to the public, &¢.— 
Lord Ellenborough :— This action is brought for prejudice to 
a work vested in the plaintiff; and the question is, whether the 
defendant’s publication would serve as a substitute for it? A 
review will not, in general, serve as a substitute for the book 
reviewed ; and even there, if so much is extracted that it com- 
municates the same knowledge with the original work, it is an 
actionable violation of literary propertv. The intention to 
pirate is not necessary in an action of this sort. It is enough 
that the publication complained of is in substance a copy, 
whereby a work vested in another is prejudiced. A compila- 
tion of this kind may differ from a treatise published by itself; 
but there must be certain limits fixed to its transcripts; it must 
not be allowed to sweep up all modern works, or an encyclo- 
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pedia would be a recipe for completely breaking down literary 
property. Here seventy-five pages have been transcribed out 
of one hundred and eighteen ; and that which the plaintiff sold 
for half a guinea may be bought of the defendant for eight - 
pence. As to the prints, the question will be, whether the 
defendant has copied the main design, and whether there be 
such a similitude and conformity between the prints that the 
person who executed the one set, must have used the others as 
a model. In that case, he is a copyist of the main design. 

But if the similitude can be supposed to have arisen from ac- 
cident, or necessarily from the nature of the subject, or from 
the artist’s having sketched designs merely from reading the 
letter-press of the plaintiff’s work, the defendant is not answer- 
able. It is remarkable, however, that he has given no evidence 
to explain the similitude, or to repel the presumption which 
that necessarily causes.’ The jury gave a verdict for the 
plaintiff. 

Cary v. Kearsley, decided in 1802, was an action for pirat- 
ing the plaintiff’s ‘ Itinerary, or book of roads,’ which he had 
been nine years engaged in making from actual surveys taken 
by himself. The defendant’s book seems to have been of the 
same description. A great quantity of new matter had been 
added in the book published by the plaintiff, which had been 
transcribed into the “defendant’s book, with additions, and 
observations had been made on it, and several routes were 
broken into two. But it appeared that there was no entire 
particular paragraph transcribed. Lord Ellenborough :— If 
I adopt the works of cotemporary writers and emhody them 
into my own, it makes a new work.’ Mr. Erskine, counsel 
for plaintiff :—‘ Suppose a man took Paley’s Philosophy and 
copied a whole essay, with observations and notes or additions 
at the end of it; would that be piracy?” Lord Ellenborough :-— 
‘That would depend on the facts of whether the publication 
of that essay was to convey to the public the notes and ob- 
servations fairly, or only to color the publication of the original 
essay, and make that a pretext for pirating it; if the latter, it 
could not be sustained. ‘That part of the work of one author 
is found in another, is not of itself piracy, or sufficient to sup- 
port an action: a man may fairly adopt part of the work of 
another ; he may so make use of another’s labors for the pro- 
motion of science and the benefit of the public. But having 
done so, the question will be, was the matter so taken used 
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fairly with that view, and without what I may term the animus 
furandi? such as was the case put by Mr. Erskine of Paley’s 
Philosophy. Look through the book, and find any part that 
is a transcript of_the other ;—if there is none such; if the 
subject of the book is that which is subject to every man’s 
observation ; such as the names of the places and their dis- 
tances from each other, the places being the same, the distances 
being the same; if they are correct, one book must be a tran- 
script of the other ;—but when in the defendant’s book there 
are additional observations, and in some part of the book I 
find corrections of misprinting, (his Lordship here pointed out 
some), while I shall think myself bound to secure every man 
in the enjoyment of his copyright, one must not put manacles 
upon science. I think as to great part of the book that I have 
seen, Mr. Kearsley might fairly avow that he had taken it from 
Mr. Cary’s book. I shall address these observations to the 
jury, leaving them to say, whether what was taken or supposed 
to be transmitted from the plaintiff’s book was fairly done, 
with a view of compiling a useful book for the benefit of the 
public, upon which there has been a totally new arrangement 
of such matter, or taken colorably, merely with a view to steal 
the copyright of the plaintiff.’ The counsel for the plaintiff 
consented to be nonsuited. 

The observations of his Lordship, contained in these two 
cases, so far as they are of general applicability, do not stand well 
together. Probably every friend of literature, and most en- 
lightened lawyers, would readily subscribe to all that he has 
said in Roworth v. Wilkes. He there considers the protection 
of the author’s rights as of primary importance. The intention 
to pirate is not necessary ; it is sufficient that the publication 
complained of is in substance a copy, whereby a work vested 
in another is prejudiced. If this is intelligible, it can only 
mean, that no matter how good or laudable the motive with 
which one uses the writings of another, yet if he so uses them 
as to injure the proprietor, the latter is entitled to a remedy. 
This we consider the true principle, and his Lordship in 
saying, that if a review extracts so much that it communicates 
the same knowledge as the original work, it is an actionable 
violation of literary property, goes to the full extent of the 
principle. Reviews are not intended as piracies; they are 
very different in their uses from the works they review ; they 
are most agreeable to the public, and fill a space in literature 
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which those works cannot fill; and yet they may be piracies. 
We think the case supposed by his Lordship an extreme 
one, and intended by him to test the principle. Cary v. 
Kearsley was a much earlier case, and his Lordship may have 
altered his views after deciding it. ‘The color and force of a 
judge’s language, too, at nisi prius, is derived very much from 
the circumstances of the case—circumstances which it is diffi- 
cult to communicate fully in a hurried and brief report. 

If we were to attempt to account for the disagreement be- 
tween these two cases as reported, it would be in the following 
manner. In cases of original works which are the fruits of 
invention or reflection, or those which are produced by learn- 
ing and genius, if they are pirated the question of intention 
can seldom or never occur; because their identity will always 
be manifest ; they bear the author’s impress, and will always 
be at once recognised as his. In such cases it is sufficient to 
show that the use made of the work is injurious to the author. 
There can be no pretence that the person committing the 
piracy has intended to make a work of his own, or has obtained 
his materials from any other source except the pirated work. 
Such was the case of Roworth v. Wilkes, so far as the book, 
without the plates, was concerned. It was a work of art or 
invention, and his Lordship therefore said that the question of 
intention had nothing to do with the case. But where the 
book is one of chronology, of numbers, of plates, distances, 
maps, localities, times, &c., the production of observation or 
calculation, the question of intention is very important. On 
such subjects there must always be many books, which have 
the same things in common. The composer of a new work 
may have borrowed not wholly from one, but from all of them, 
and may yet have produced something exceedingly like the 
one which he is charged with having violated,—or he may, 
from his own observation or calculation, have produced such 
a work. A coincidence between works of this description is 
very likely to occur, because there is but one way, if the book 
is accurate, and that is the right way. Such books are not 
like works of invention and genius, of which there may be 
endless varieties on the same subject. There is no room for 
ornament. It may, therefore, be impossible to determine 
whether there is a violation, until the question of intention is 
settled. It will be observed that his Lordship, in Roworth v. 
Wilkes, puts the plates upon this footing, viz. whether the 
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defendant intended to pirate them, (for they were admitted to 
be substantially the same as the plaintiff’s), or ‘ whether the 
similitude could be supposed to have arisen from accident; or 
necessarily from the nature of the subject; or from the artist’s 
having sketched designs merely from reading the letter-press 
of the plaintiff’s work.’ So, the case of Cary v. Kearsley 
was merely of an itinerary or book of roads made from surveys, 
which might have been made from the defendant’s surveys as 
well as the plaintiff’s. 

It is not possible to account for all the observations of his 
Lordship, in this latter case, upon this hypothesis. What he 
says about the animus furandi was drawn forth by an inappro- 
priate question of the counsel, and was not intended to apply 
to the case which his Lordship was trying, but to a very differ- 
ent one, supposed by the counsel. It may be remarked, in 
addition, that where a work of description, observation, or cal- 
culation abounds in inaccuracies, where accuracy is all-im- 
portant; such works being of great practical utility, and 
often indispensable, courts will probably pay great regard to 
the intention, where the object of the person charged with vio- 
lating them has been to furnish the public with a work free 
from such faults. In such instances, the author cannot be 
much injured, for his work, being inaccurate, can be of no 
great value. While, on the other hand, the public acquire 
what they have a right to expect in practical works, a work 
practically useful. It was probably with such views that his 
Lordship declared that he would not put manacles upon science, 
although he was ready to protect literary property. But we 
must again remark, that even this kind of intention can seldom 
be made a question, except in cases of the kind we have been 
speaking of. 

The case of Sayre v. Moore,* which was ruled at nisi prius 
by Lord Mansfield, was for pirating sea-charts, and probably 
the same views may be gathered from the case as those we 
have been endeavoring above to express more at large. The 
plaintiffs had, at great expense and trouble in obtaining mate- 
rials, made a set of charts which were a great improvement on 
any that had appeared before, and the defendant had also 
made a set of the same kind, in doing which he had used the 
plaintiffs’, so far even as to have parts of his own engraved 
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directly from the plaintiffs’. But it appeared that the plain- 
tiffs’ charts were founded upon no principle; that they were 
neither upon Mercator’s plan, nor that of the plain chart, and 
were therefore useless. This defect the defendant, in his 
charts, had remedied, and had also corrected many material 
errors in the plaintiffs’ charts. Lord Mansfield:—‘'The rule 
of decision, in this case, is a matter of great consequence to 
the country. In deciding it, we must take care to guard 
against two extremes equally prejudicial; the one, that men of 
ability, who have employed their time for the service of the 
community, may not be deprived of their just merit, and the 
reward of their ingenuity and labor; the other, that the world 
may not be deprived of improvements, nor the progress of the 
arts be retarded. ‘The act that secures copyright to authors, 
guards against the piracy of the words and sentiments; but it 
does not prohibit writing on the same subject. As in the case 
of histories and dictionaries: In the first, a man may give a 
relation of the same facts and in the same order of time; in 
the latter, an interpretation is given of the identical same 
words. In all these cases the question of fact to come before 
a jury, is, whether the alteration be colorable or not? ‘There 
must be such a similitude as to make it probable and reason- 
able to suppose that one is a transcript of the other, and no- 
thing more than a transcript. So in the case of prints; no 
doubt different men may take engravings from the same pic- 
ture. ‘The same principle holds with regard to charts; who- 
ever has it in his intention to publish a chart, may take advan- 
tage of all prior publications. There is no monopoly of the 
subject here, any more than in the other instances. But upon 
any question of this nature the jury will judge whether it be a 
servile imitation or not. If an erroneous chart be made, God 
forbid that it should not be corrected, even in a small degree, 
if itthereby become more serviceable and useful for the purposes 
to which it is applied. But here we are told that there are va- 
rious and very material alterations. This chart of the plain- 
tiff’s is upon a wrong principle, inapplicable to navigation. 
The defendant, therefore, has been correcting errors, and not 
servilely copying. If you think so, you will find for the de- 
fendant; if you think it is a mere servile imitation, and pirated 
from the other, you will find for the plaintiffs.’ Verdict for 
the defendant. 


The cases before cited have been cases of extracts, and are 
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the only important ones of that kind. Some cases have arisen 
in chancery, where it has been attempted to define the limits 
within which abridgments of copyright books might be made; 
but they do not fix such limits with any degree of certainty. 

In Gyles v. Wilcox,* the oldest case on the subject, Lord 
Hardwicke makes the following observations: ‘The question 
is, whether this book of the * New Crown Law,” which the 
defendant has published, is the same with Sir Matthew Hale’s 
Histor. Placit. Corone, the copy of which is now the property 
of the plaintiff. Where books are colorably shortened only, 
they are undoubtedly within the meaning of the act of parlia- 
ment, and are a mere evasion of the statute, and cannot be 
called an abridgment. But this must not be carried so far as 
to restrain persons from making a real and fair abridgment, for 
abridgments may with propriety be called a new book, because 
not only the paper and print, but the invention, learning, and 
judgment of the author is shewn in them, and in many cases 
are extremely useful, though in some instances prejudicial, by 
mistaking and curtailing the sense of an author. If I should 
extend the rule so far as to restrain all abridgments, it would 
be of mischievous consequence, for the books of the learned, 
les Journals des savans, and several others that might be men- 
tioned, would be brought within the meaning of this act of 
parliament. In the present case it is merely colorable, some 
words out of the Historia Placitorum Coronz are left out only, 
and translations given instead of the Latin and French quota- 
tions, that are dispersed through Sir Matthew Hale’s works. 
But I shall not be able to determine this properly unless both 
books were read over, and the case fairly stated between the 
parties ;’ to do which his Lordship referred the cause to a 
master. 

Dodsley v. Kinnersley,t decided in 1761 by Sir Thomas 
Clark, Master of the Rolls, was a bill for an injunction to re« 
strain the defendant from publishing in the ‘Grand Magazine 
of Magazines’ an abridgment of Johnson’s Rasselas, the copy- 
right of which was owned by Dodsley. The Magazine had 
abstracted only about a tenth part of the first volume, but the 
complainants proved that the sale of the work was prejudiced 
by it. The defendant proved that it was usual to print extracts 
of new books in Magazines without asking leave of the authors, 
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and that it was often done at the request of the author, as being 
a means to help the sale of the book. He also proved that 
the complainants published a larger extract of Rasselas in the 
Annual Register, and in a newspaper called the Chronicle, in 
both of which the complainants were proprietors, before the 
publication in the defendant’s magazine; and also that the 
complainants had published the works of others in their newspa- 
per. The Master of the Rolls :—* It was insisted for the de- 
fendant, that what was printed in the magazine was a fair abridg- 
ment, and, as such, not a piracy. No certain line can be 
drawn to distinguish a fair abridgment; but every case must 
depend on its own circumstances. It was said to be a piracy, 
and not a fair abridgment, first, from the quantity of it which 
was printed ; second, because it was done in such a way as 
not to recommend the book, but quite the contrary, by printing 
only the narrative, and leaving out all the moral and useful 
reflections. As to the first, the court, upon these occasions, 
contents itself by looking into the passages marked. In Ton- 
son v. Walker, 25th April 1753, Merchant had added only 
twenty-eight notes to fifteen hundred, and held evasive. In 
that case, the court admitted a fair abridgment not to 
be a piracy, for otherwise every body must buy-the whole 
work. See whether this is an elusory abridgment. The 
court must take notice of the springs flowing from trade ; and 
though they cannot regard customs of trade as biading, yet 
will consider the consequences of them. Upon the first ob- 
jection, it does not appear that one-tenth part of the first vol- 
ume has been abstracted. Second, with respect to the preju- 
dice,—consider it upon the custom and usage. The nature 
of annual registers, magazines, &c. is to give an abstract or 
analysis of authors: and though it was said that the plaintiffs’ 
having printed an abstract of the work does not entitle other 
persons to do so; and that the proving that the plaintiffs have 
printed other people’s work is only recrimination, and no good 
defence ;—yet it proves the customs and usage. I cannot 
enter into the goodness or badness of the abstract. It may 
serve the end of an advertisement. In general, it tends to the 
advantage of the author, if the composition is good ; if not, it 
cannot be libelled. What I materially rely upon is, that it 
could not tend to prejudice the plaintiffs, when they had before 
published an abstract of the work in the London Chronicle. 
If I was to determine this to be elusory, 1 must hold every 
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abridgment to be so; and that, from its extensive consequence, 
would prejudice the plaintiffs.’ Bill dismissed. 

This must be considered a very singular case, and as em- 
phatically decided upon its own peculiar circumstances. We 
are at a loss to understand how many of the considerations 
which appear to have influenced the Master of the Rolls, could 
have been allowed to enter into the merits of the case at all. 

The next case, in the order of time, was Bell v. Walker,* 
_ decided in 1785 by Sir Thomas Sewell, Master of the Rolls. 
It was a motion for an injunction to restrain the defendants 
from publishing a book entitled ‘ Memoirs of the life of Mrs. 
Bellamy,’ which the bill stated to be pirated from a book called 
‘ An apology for the life of George-Ann Bellamy.’ The latter 
work was in five volumes, and sold for fifteen shillings; the 
former in one volume, and sold for two shillings and sixpence. 
Passages were read from each to show that the facts, and even 
the terms in which facts were related in the former, were 
taken frequently verbatim from the latter work. ‘ His Honor 
said, if this was a fair bona fide abridgment of the larger work, 
several cases in this court had decided an injunction should 
not be granted. It had been so determined with regard to 
Dr. Hawkesworth’s voyages. He should not, at present, decide 
whether it was such, or a piracy from the former ; but he had 
heard sufficient read to entitle the plaintiff to an injunction, 
until answer and further order.’ 

In Butterworth v. Robinson,t 1801, an injunction was moved 
for, to restrain the defendant from selling a work, entitled ‘ An 
abridgment of cases argued and determined in the courts of 
law, &c.’ In support of the motion, it was stated that this 
work was by no means a fair abridgment; that except in co- 
lorably leaving out some parts of the cases, such as the argu- 
ments of counsel, it was a mere copy verbatim of several of 
the reports of cases in the courts of law, and among them of 
the Term Reports, of which the plaintiff is proprietor, com- 
prising not a few cases only, but all the cases published in that 
work; the chronological order of the original work being art- 
fully changed to an alphabetical arrangement, under heads and 
titles, to give it the appearance of a new work. Lord Chan- 
cellor (Loughborough) :—*‘ I have looked at one or two cases 
with which I am pretty well acquainted ; and it appears to me 
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an extremely illiberal publication. Take the injunction upon 
the certificate of the bill filed ; to give them an opportunity of 
stating what they can upon it.’ It was not brought before the 
court again. 

Wilkins v. Aikin* is perhaps the best reported and most 
unsatisfactory case upon this subject. It came before Lord 
Eldon, in 1810, on a motion to dissolve an injunction. ‘The 
plaintiff’s work was called ‘The Antiquities of Magna Grecia,’ 
the materials for which were gathered by himself in his travels 
in Sicily and Greece. It also contained prints taken from 
drawings made by him at great expense. The defendant’s 
work was ‘ An Essay on the Doric order of Architecture,’ and 
the bill charged that it was, in a great measure, a copy of the 
plaintiff ’s work, both as to several of the pages and prints. 
The answer stated that it was different in its nature from the 
plaintiff’s work, and could not come into competition with it ; 
that the use the defendant had made of the plaintiff’s work 
was only fair quotation, compilation, and abridgment, as the 
plaintiff had quoted and referred to preceding authors; that 
such quotations and abridyments, dispersed through the de- 
fendant’s work, did not make more than three pages, while 
the plaintiff’s work consisted of seventy-four. The answer 
admitted that the defendant had in some instances copied 
from the plaintiff’s drawings; but had in all other instances 
himself drawn from the arithmetical figures of measurement 
mentioned in the plaintiff’s plates, and in the text of his work, 
and not from the drawings themselves; and insisted that the 
defendant in so doing had discovered various errors in the 
plaintiff’s delineations, which he had corrected in his work. 
Lord Chancellor :—‘ There is no doubt that a man cannot, 
under the pretence of quotation, publish either the whole, or 
a part of another’s work ; though he may use, what it is in all 
cases very difficult to define, fair quotation. In the case of 
maps, for instance ;—one man publishes the map of a county; 
another man with the same design, if he has equal skill and 
opportunity, will by his own labor produce almost a fae simile; 
and has a right to do so: but from his right through that me- 
dium, was it ever contended that he might copy the other 
map? Suppose a publication, professing to be an account of 
the improvement of maps of the county of Middlesex, com- 
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piling the history of all the maps of it ever published; pointing 
out the peculiarities belonging to them, and giving copies of 
them all; as well those the copyright of which has expired, 
as those of which it was subsisting: it is not easy to say with 
certainty what would be the decision upon such a case. If it 
was a fair history of the maps of the county which had been 
published, and the publication of the individual map was merely 
an illustration of that history, that is one way of stating it; but 
if a jury could perceive the object to make a profit by publish- 
ing the map of another man, that would require a different 
consideration. ‘The slightest circumstances, therefore in 
these cases, make the most important distinction. So in the 
case of a book of roads ;—there is no doubt that though any 
man may publish a book of roads that would be precisely the 
same as Patterson’s, yet he cannot take that book and copy it. 
The fair question, therefore, upon such a compilation as this, 
is, whether it is competent to the defendant to publish to the 
world these plates, which it is admitted he could not publish 
as copies of the plaintiff’s. I have no doubt both these parties 
are actuated by very honorable views. Upon inspection of 
the different works, | observe a considerable proportion taken 
from the plaintiff’s that is acknowledged ; but also much that 
is not; and determining whether the former is within the doc- 
trine upon this subject, the case must be considered as also 
presenting the latter circumstance. ‘The question, upon the 
whole, is, whether this is a legitimate use of the plaintiff’s pub- 
lication, in the fair exercise of a mental operation, deserving 
the character of an original work. The effect, 1 have no 
doubt, is prejudicial: it does not follow, that therefore there 
is a breach of the legal right ; but where that is so, and there 
is a fair question, the injunction ought not to be dissolved; but 
according to the usual course, maintaining the injunction, an 
action should be brought forthwith. ‘The proper course, in 
this instance, will be to permit this work to be sold in the 
mean time; the defendant undertaking to account according 
to the result of the action.’ 

How forcibly is one reminded, by this opinion, of the doubt- 
ing character of Lord Eldon. Not satisfied with being unable 
to decide the case before him, about which he certainly doubts 
most sensibly, he goes far out of his way to express his doubts 
about the ideal, and still more difficult case of the maps of 
Middlesex. As it respects that case, which his Lordship was 
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pleased to suppose, we can never be satisfied that a man, for 
the sake of giving a combined and general view of the county 
of Middlesex, has a right to copy into it the whole of another’s 
map of a part of the county, although he may do it merely for 
illustration, and not avowedly to make a profit by it. But his 
Lordship by no means maintains that he would have such a 
right; he doubts about it; that is, he doubts whether the 
advancement of science, and pure and disinterested motives, 
will constitute a justification for using a work to the injury of 
its author. We hope that the time may come when such a 
question will not admit of a doubt, and when literary property 
will not, at all times, be subject to that species of violence, to 
which other property is exposed only in cases of military 
occupation ; that of being seized and appropriated to the pub- 
lic use ; and that, too, without the offer of an equivalent; a 
measure which a sense of justice usually dictates to civilized 
invaders. 

The cases of Matthewson v. Stockdale,* and Longman v. 
Winchester, turned upon different points, but will be found 
to contain some observations upon this subject. 

On reading the foregoing cases, one is not a little surprised 
that after so much discussion, it should be left in such a state 
of almost entire doubt and uncertainty what abridgments and 
extracts are lawful. The courts, in allowing such a use to be 
made of literary property, have not declared their reasons very 
explicitly, but it is apparent that they have been governed by 
the following considerations: First, that an author’s interest 
is sometimes advanced by giving publicity to extracts from his 
works ; or the injury is more than balanced by the advantage : 
Secondly, that there are certain wants of society which the 
original work is not qualified to supply so well as a modification 
of it: And thirdly, and mainly, that custom has established 
such a use, within certain limits. 

To begin with the last of these rules, which probably grew 
out of the two former, it does not appear, from any of the 
cases, in what manner it had been customary to abridge an 
author’s writings, nor whether the custom extended to all 
kinds of books, or only to certain kinds. But it was probably 
a requisite of this custom, as of all others, that it should be 
reasonable; and hence courts have always spoken of a fair 
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abridgment, and rather, as we imagine, with reference to its 
reasonableness, than to the motives and intentions with which 
itwas made. Indeed the very word abridgment is not so fixed 
in its meaning as to be free from difficulties. When it was 
first used in relation to literary piracy, it seems to have occu- 
pied nearly the place which digest now fills. The old law 
abridgments, such as Rolle, Viner, and others, are not more 
full than those works which we now term digests. So far as 
we can judge, from the little light afforded by the cases, as to 
the fulness of such abridgments as were considered allowable, 
they appear to have been digests, or, like a general and com- 
prehensive index, intended only to point to original works, and 
not to supply their place either in a cheaper form or otherwise. 
Another thing which is quite obscure, is, whether it was custo- 
mary to abridge a single work, unconnected with others, or to 
make abridgments, embracing several works. In truth, so 
little was then, or is now known, in relation to the limits 
which custom has prescribed to a fair abridgment, (and the 
limits are every thing), that we must believe that so far as the 
custom goes, it ought to be considered bad for uncertainty. 

The reason for permitting abridgments, &c. because they 
are demanded by the wants of society, must be controlled, we 
should presume, by the degree of injury which the author will 
sustain, the urgency with which they are demanded, and the 
benefit which the public will derive from them. The nearer 
the abridgment approaches to a mere index, the less will be 
the injury to the author. If the abridgment is published in a 
transient work, belonging to a different class in literature from 
the original work, and forming a mélange of various classes, 
then the injury is less, not only because it will not be sought 
for by those who require the original, but because it will soon 
cease to be much known as containing the abridgment. So 
also, if the abridgment is but a part of a general abridgment of 
many works of the same kind, and especially if a new arrange- 
ment is adopted, by which the substance of the original is broken 
up and distributed with other works, the injury is less, because 
the abridgment cannot be sought for as a mere substitute for the 
work itself, and may be much more expensive. 

The urgency, with which the wants of the public require 
that an author’s writings should be used in the manner we are 
speaking -of, will depend on the character of the work itself. 
The more practical it is; the more it serves to assist us in the 
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daily and necessary business of life, the greater need will there 
be that all classes of society should be able to obtain the in- 
formation which it contains, in a convenient and usual manner, 
and at a cost within their means. The case of Wilkins v. 
Aikin will illustrate our meaning. The original book was on 
the antiquities of Greece, and contained plates of its classical 
ruins. Such a work was little suited to the wants of those 
engaged in practical building, and yet contained knowledge 
important for them to possess. ‘The defendant, in making a 
book on architecture, took some of his plates from the book 
on Greece. In this case, even Lord Eldon had embarrassing 
doubts as to the right. But suppose, instead of a book on 
architecture, the defendant’s had been a book on Greece, or 
a work of mere taste, or on history generally, would his Lord- 
ship then have doubted? We think not. ‘Those who were in 
need of such a book could well get the original ; and if not as 
well, still they would be under an obligation in seeking for a 
book of the kind, to pay some respect to the rights of him who 
produced the original. In large works of learning or taste, the 
expense of obtaining them would no doubt be a reason for al- 
lowing small portions to be extracted into works of a wholly 
different character, use, and object. There is a different class 
of books which appear to have been considered as fair abridg- 
ments; we mean such as are designed for the same use and 
for the same class in society as the original work, intended to 
fill nearly the same place, but in a smaller and sometimes more 
convenient compass, and at a less cost; of this kind are abridg- 
ments of law reports. With regard to this class, we can only 
say that we know of no case, in which merely reducing the size 
or contents and cost of the book has been held to be a fair 
abridgment. We do apprehend that something more than this 
is requisite ; that the profession (to confine ourselves to law 
books) must receive a greater accommodation from the abridg- 
ment, than such a reduction would afford. The want of such 
a work is not sufficiently urgent to require that the author’s 
rights should be disregarded. There are wants of the pro- 
fession which the author’s work cannot supply, nor even an 
abridgment of that alone. They require general and compre- 
hensive abridgments, embracing the whole body of law, and 
so arranged and classified that every part of the system may 
be sought for on the spot and instantly found. Such books are 
indispensable, and must, to be of any use, contain the sub- 
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stance of copyright books, as well as others. Here, then, is 
an instance where it would seem that an author’s rights must 
bend to those of the public. A similar instance is that of a 
treatise on a single independent subject, which must needs 
make extracts from all other books. If we are right in these 
views, it is pretty obvious that an abridgment of another’s 
work, which had no other character or merit than reducing its 
size and cost, would be unlawful. And in such a case, we 
cannot think it very important that there is a change in the 
language and arrangement, if the thoughts are substantially the 
same, and evidently borrowed from the original work. For 
instance, would it have been lawful in England, to give, in 
different language, the exact facts and substance of Mr. Gib- 
bon’s learned history, which it cost him the labor of his life to 
collect and authenticate, and which it would be impossible to 
obtain from any other source? 

We have thus endeavored to present our readers with the 
adjudged cases forming the law on this subject, and with our 
ownviews. We have done so from an earnest desire to see cor- 
rect principles diffused through the community, as well as the 
profession, in the place of those mischievous errors in relation 
to literary property, which we have too much reason to fear 
have become quite common among us. We deem the rights 
of authors as sacred as any rights which the law protects; as 
more exposed to invasion than any others; and as having as 
great claims upon society for protection as any others, because 
they must generally originate in benefits conferred upon the pub- 
lic. Atthe same time, we have had too many melancholy proofs 
that literary pursuits are often inconsistent with habits of econ- 
omy and saving; that authors, eager in the pursuit of fame, 
and engrossed with some all-absorbing occupation, are too often 
improvident and thoughtless of their future wants ; wants which 
they have not less sensibility to feel, though perhaps less pa- 
tience to endure, than their fellow-men. We trust, that while 
the age is so liberal and generous in its charities to all other 
classes of the unfortunate, it will not deny simple justice to 
those who are so much exposed to become the victims of this 
sort of literary infirmity. 

As we have before remarked, the law of literary property 
has been but little agitated in this country. ‘There are no 
reported cases, and we do not know that until lately any have 
been decided. Within the last year two cases involving in- 
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teresting questions have been ruled by his Honor Mr. Justice 
Thompson, in the U.S. secondcircuit. ‘The firstof them, Blunt 
v. Patten,* was for pirating the plaintiffs chart containing Nan- 
tucket shoals, which had been made under peculiar circum- 
stances. The plaintiff had fitted out a vessel at his own 
expense, and the Navy Department had also provided a vessel 
of the United States, to make a joint survey of that part of the 
coast ; but it was understood that Mr. Blunt should have the 
benefit of the sale of the chart when completed. Mr. Blunt 
made a chart from the surveys, a copy of which was deposited 
in the Navy Department, and from this copy the defendant 
had obtained his delineation of Nantucket shoals, contained in 
his chart. The court held that the plaintiff was entitled to a 
copyright, and that the copy deposited in the Navy Department 
was not such a public record, that it could be used to injure the 
plaintiff's property. 

The case of Clayton v. Stone,t lately decided in the same 
court, is entirely novel. The point settled, is, that a newspa- 
per cannot be the subject of copyright. We give this case 
with the greater satisfaction, not only because it has not yet 
been reported, but because its clearness and precision contrast 
so favorably with the doubt and obscurity, which characterize 
those English cases which we have been noticing. It was an 
action qui tam, under the statute, for abridging an article 
published in a number of a semi-weekly newspaper, of which 
the plaintiffs were proprietors, called the ‘Price Current.’ The 
plaintiffs had never secured their copyright in any number of 
their paper except the one now in question. At the trial the 
jury for the purpose of bringing the questions of law before 
the court for revision, were directed to find a nominal ve:dict 
for the plaintiffs. The court delivered their opinion upon the 
case which had been argued, in substance nearly as follows. 
Mr. Justice Thompson :—‘I am inclined to think the Price 
Current cannot be considered a book within the sense and 
meaning of the act of Congress. The literary property in- 
tended to be protected by the act is not to be determined by 
the size, form, or shape in which it makes its appearance ; but by 
the subject matter of the work. Nor is this question to be 
determined by reference to Jexicographers to ascertain the 
origin and meaning of the word “book.” It will be more satis- 
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factory to inquire into the general scope and object of the 
legislature, for the purpose of ascertaining the sense in which 
the word “book” was intended to be used in the statute. 

‘It seems to be well settled in England that a literary pro- 
duction, to be entitled to the protection of the statutes on 
copyrights, need not be a book in the common acceptation of 
the word,—a volume written or printed, made up of several 
sheets and bound up together. It may be printed on only 
one sheet, as the words of a song, or the music accompanying 
it.* It is true that the English statute of 8 Anne, in the pre- 
amble, speaks of books and other writings. But the body of 
the act speaks only of books, the same as in the act of Con- 
gress: and a learned commentator upon American Law 
seems to think the English decisions on this subject{ have 
been given upon the body of the statute of Anne, without laying 
any stress upon the words other writings in the preamble. 

‘In determining the true construction to be given to the act 
of Congress, it is proper to look at the constitution of the 
United States to aid us in ascertaining the nature of the pro- 
perty intended to be protected. ‘‘ Congress shall have power 
to promote the progress of science and useful arts, by securing 
for limited times, to authors and inventors, the exclusive right 
to their respective writings and discoveries.”|| The act in 
question was passed in execution of the power here given, and 
the object, therefore, was the promotion of science. It would 
certainly be a pretty extraordinary view of the sciences, to 
consider a daily or weekly publication of the state of the mar- 
ket as falling within any class of the sciences. They are of a 
more fixed, permanent, and durable character. The term 
science cannot, with any propriety, be applied to a work of so 
fluctuating and fugitive a form as that of a newspaper or price- 
current, the subject matter of which is daily changing, and is 
of mere temporary use. Although great praise may be due 
to the plaintiffs for their industry and enterprise in publishing 
this paper, yet the law does not contemplate their being re- 
warded in this way. It must seek patronage and protection 
from its utility to the public, and not as a work of science. 

‘ The title of the act of Congress is, “ for the encouragement 
of learning,”§ and was not intepded for the encouragement of 
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mere industry, unconnected with learning and the sciences. 
The preliminary steps required by the law to secure the copy- 
right, cannot reasonably be applied to a work of so ephemeral 
a character as that of a newspaper. ‘The author is required 
to deposite a printed copy of the titleof his book in the Clerk’s 
Office of the District Court, and the clerk is required to re- 
cord the same; a copy of which record must be published for 
four weeks in one or more newspapers, within two months 
from the date thereof: and a copy of the book is to be deliv- 
ered to the secretary of state within six months from the pub- 
lication, to be preserved in his office: and all this would have 
to be done for every newspaper. The right cannot be secured 
for any given time, for the series of papers published from 
day to day, or from week to week. And it is so improbable 
that any publisher of a newspaper would go through the form 
for every paper, that it cannot reasonably be presumed that 
Congress intended to include newspapers under the term “book.” 
That no such pretence has ever before been set up, either in 
England or in this country, affords a pretty strong argument 
that such publications never were considered as falling under 
the protection of the copyright laws. We are accordingly of 
opinion that the paper in question is not a book, the copyright 
to which can be secured under the act of Congress. Judg- 
ment must accordingly be entered for the defendants.’ 
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Reports of Cases Argued and Adjudged in the Supreme Court 
of the United States, January Term, 1828. By Ricuarp 
Peters, Jr. Counsellor at Law, and Reporter of the De- 
cisions of the Supreme Court of the United States. 8vo. 
Philadelphia. P.H. Nicklin. 


Ir is not our present intention to say any thing of the high 
character of the court which gives the decisions reported in 
this volume, or to examine any of the cases; but to present a 
few remarks on the manner in which the new reporter has 
performed his duties. We think he has improved on his pre- 
decessor, Mr. Wheaton, in forbearing to insert at length in- 
struments and documents, which Mr. Wheaton sometimes did 
in cases where short abstracts or extracts only were necessary. 
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Thus in the case of Cohens v. Virginia, Mr. Wheaton gives 
the statute for incorporating the city of Washington and the 
act supplementary to it at full length, filling up twenty pages, 
where as many lines would have been sufficient. The effect 
of this process was not merely to increase the size and cost of 
the volume, by the insertion of unimportant matter, but also 
to increase the labor of the reader in ascertaining, amid such 
a flood of words, the questions really in controversy,—a labor 
which he ought to be spared by the reporter. We are far from 
being insensible to the extensive research and erudition of Mr. 
Wheaton, or to his skill and industry in collecting authorities 
on interesting subjects ; but the profession, we believe, were 
hardly satisfied with the high price of his volumes, or with the 
materials used to swell their dimensions. 

The statements of facts in the volume before us are usually 
clear and comprehensive, without being swelled out by super- 
fluous matter. The reports of the arguments of counsel, 
though very much condensed, give the points raised with ac- 
curacy and precision. We are not, however, entirely pleased 
with the mode which Mr. Peters sometimes adopts, of referring 
to the opinion of the court for the statement of facts, thus re- 
quiring the reader to look forward to the opinion, and then 
turn back again to the argument of the counsel. This mode 
is certainly better than that which some reporters have used, 
of giving the facts at length twice over, once before the argu- 
ment, and again in the opinion. We are glad that Mr. Peters 
has avoided this error. Yet we think his reports would be 
rendered more convenient by his transferring at once the full 
statement of the facts from the opinion of the court, and placing 
it before the argument. If he uses the statement prepared by 
the judge, there would be no difficulty in giving him due credit 
for his labors. We do not, however, mean that the reporter 
is, as a matter of course, to adopt the statement of the court ; 
for if the court does not state the facts fully and accurately, 
the reporter should prepare a statement himself. 

The mode in which Mr. Peters makes out the abstracts 
(marginal they cannot be called) of the cases is liable to some 
objection. ‘The object of the abstract should be to present 
briefly and accurately the points of the case decided by the 
court, and sometimes the dicta or suggestions which fall from 
them in the course of the opinion. If this course is followed 
the reader can see at a glance all the important principles 
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which have been decided or discussed. Mr. Peters, however, 
is not content with doing this, but heaps into his abstracts 
incidental observations, reflections, and reasonings of the court, 
until the note is sometimes made to fill one or two octavo 
pages of smalltype. The mass of matter thus thrown together 
serves to bewilder, rather than to assist the reader, so that it 
sometimes requires almost as great a labor to ascertain the 
points from the note, as from the whole case. As instances 
of this fault, we have selected sentences from two of these 
abstracts, which are not at all distinguished by surplusage from 
many others. 

‘ When the defendants sever in their pleadings, a nolle prosequi 
ought to be allowed against one defendant. Itis a practice which 
violates no rules of pleading, and will generally subserve the 
public convenience. In the administration of justice, matters of 
form, not absolutely subjected to authority, may well yield to the 
substantial purposes of justice.’ p. 47. 

The two last sentences of this extract are mere general 
remarks made by the court in argument, and do not contain 
any decision of any point, or opinion on any specific question. 
Again :-— 

‘Some countenance has lately been given in England to the 
practice of sending a notice by a special messenger in extraordi- 
nary cases, by allowing the holder to recover of the endorser the 
expenses of serving the notice in this manner. The holder is 
not bound to use the mail for the purpose of sending the notice. 
He may employ a special messenger if he pleases, but it has not 
been decided that he must. To compel the holder to the expense 
of a special messenger would be unreasonable.’ p. 578. 


Perhaps the last extract contains matter of which it would 
have been proper for the reporter to have given a note. But 
this might have been done in a couple of lines. If notes of 
cases are to be made in this way, it will be necessary for the 
reporter to add an abstract of the abstract. 

The error into which Mr. Peters has fallen, probably arises 
from his aiming to follow closely the words of the court, with- 
out discriminating very accurately the matter proper for an 
abstract. It is no doubt in many cases safer for the reporter, 
as well as more satisfactory for the reader, to have the expres~ 
sions of the judge used in the abstract, where they give witbin a 
reasonable compass a direct and precise answer to any question 
in controversy. But it not unfrequently happens that no single 
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sentence of the court will contain the decision of any point, 
or even a dictum, or a quere. The conclusions of the judge 
are, often, so connected with the reasonings which lead to them, 
and the observations which accompany them, that no extract 
can be made from the opinion, as a note of the case, which 
will not contain matter unsuitable for the purpose. In such 
cases the reporter should search out the principles established 
or discussed, as well as hecan, by a careiu] examination of the 
facts and the opinion. 
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Reports of Cases Argued and Adjudged in the Supreme Judicial 
Court of Massachusetts. By Octavius Pickering. Volume V. 
Nos. 1 & 2. Royal 8vo. Boston. Hilliard, Gray, & Co. 

A Treatise on the Pleadings and Practice in Real Actions. 
By Charles Jackson. 1 vol. Royal 8vo. Boston. Wells & 
Lilly. 

A Practical Treatise upon the Authority and Duty of Justices 
of the Peace in Criminal Prosecutions. To which are now added 
Precedents of Declarations and Pleadings in Civil Actions. By 
Daniel Davis, Solicitor-General of Massachusetts. Second Edi- 
tion. 8vo. Boston. Hilliard, Gray, & Co. 

This work is well adapted for the purpose for which it is intended, that of a 
manual for practising magistrates. It is, therefore, obvious that its utility is 
not limited to | aigcon oan readers, because a very large portion of the practis- 
ing justices of the peace, at least in the New England states, have not been 
educated to the legal profession. It is to this class of readers that it will be 
found especially serviceable, as they are neither disposed, nor probably would 
most of them feel competent, to search out and arrange for themselves a system 
of practice, in doing which they would be obliged to encounter the voluminous 
and complicated English publications on the subject, appalling even to the 
professional student. The plan of this work is the natural, and perhaps the 
only proper one for treatises of the kind; it begins at the commencement of 
the prosecution, and follows it through its several stages to its conclusion. To 
the criminal department is added a short collection of the most common and 
useful forms of pleading in civil cases, of usual occurrence before justices, with 
occasional brief remarks, tending to simplify and explain the course of practice. 
The work is more particularly calculated for the New England states, but will be 
found useful in many of the other states, which have forms of justice proceed - 
ings not entirely dissimilar. We notice some typographical errors, which we 
regret to meet with in a work of legal practice and forms; but the general 
character of the mechanical execution is that of accuracy. 

Dissertations on the Questions which arise from the Contrari- 
ety of the Laws of different States and Nations. By Samuel 
Livermore, Counsellor at Law. No.1. Containing two Disser- 
tations. Svo. New Orleans. B. Levy. 

Forms of Practice, or American Precedents, in Actions Per- 
sonal and Real. Interspersed with Annotations. By Benjamin 
L. Oliver, Jr. Royal 8vo. Boston. Hilliard, Gray, & Co. 

Reports of Cases Argued and Adjudged in the Supreme Court 
of the United States, January Term, 1828. By Richard Peters, 
Jr. S8vo. Philadelphia. P. H. Nicklin. 
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Reports of Cases Adjudged in the Court of Appeals of Virginia. 
By Peyton Randolph. Vol. V. 

Reports of Cases Argued and Determined in the Supreme 
Judicial Court of the Commonwealth of Massachusetts. By 
Dudley Atkins Tyng, Esq. Vol. IX. Third Edition. With 
Notes and References to American and English Cases: By 
Benjamin Rand, Counsellor at Law. Boston. Hilliard, Gray, 
& Co. 

This new edition of the ninth volume of the Massachusetts Reports, is, we 
understand, to be followed by other volumes, under the care of the same editor. 
From the well-known industry and learning of Mr. Rand, we are contident 
that he will add much to the value of the work. Republications of this kind 
must always be received with pleasure by the profession, as they are a great 
assistance to the labors of the lawyer, by pointing out to him the places in 
which the learning and decisions on particular subjects are to be found. 

We have looked over Mr. Rand’s volume very hastily. He appears to have 
collected a large number of authorities, adding notes of greater or less extent 
and importance to a majority of the cases, and in many of them controverting 
the decisions or dicta of the court, which he does with great freedom and 
acuteness. If it had been consistent with the editor’s plan, and the limits of 
the work, we should have been glad to have had a more full and thor- 
ough investigation of the decisions which he thinks questionable, instead 
of a few brief remarks, and a reference to a host of authorities. His comments 
on expressions used by the court, in some instances, may perhaps be thought 
to verge upon the hypercritical. 

We notice, with pleasure, that to the unsatisfactory marginal notes, ‘ Of the 
rights of parties toa mortgage,’ and ‘ Of stoppage in transitu,’ Mr. Rand has 
added abstracts of the points decided in the cases. 

As the greatest accuracy in printing law books is very important, we regret 
to observe that the typographical errors in this volume are very numerous. 
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The Practice of the Court of King’s Bench and Common Pleas 
in Personal Actions. By William Tidd, Esq. With Notes, and 
some recent English and American Cases: By F. J. Troubat. 
2 vols. 8vo. Philadelphia. Towar & Hogan. 

A Practical Treatise of the Law of Evidence, and Digest of 
Proofs, in Civil and Criminal Proceedings. By Thomas Starkie, 
Esq. With References to American Decisions: By Theron 
Metcalf. Second American Edition. Additional Notes. By 
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John Frederic Archbold, Esq. New York. Treadway & Bo- 
gert. 

A Treatise of the Rights, Duties, and Liabilities of Husband 
and Wife, at Law and in Equity. By James Clancey, Esq. New 
York. Treadway & Bogert. 

An Analytical Digest of the Reported Cases in the Courts of 
Equity, and the High Court of Parliament, from the earliest au- 
thentic period to the present time; to which are added, the De- 
cisions of the Courts of Equity and Parliament in Ireland, with 
a Repertorium of the Cases, doubly arranged. By Richard 
Whalley Bridgman, Esq. First American, from the third and 
last London edition: By R. O. Bridgman, Esq. of Lincoln’s Inn, 
Barrister at Law. 3 vols. 8vo. New York. O. Halsted. 
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A Treatise on Pleading, with a Collection of Practical Prece- 
dents, and Notes thereon, in 3 vols. By Joseph Chitty, Esq. of 
the Middle Temple, Barrister at Law. Fifth American, from the 
fourth London edition. Corrected and enlarged; with Notes 
and Additions: By John A. Duniap, Esq., and additional Notes, 
and References to later Decisions, by E. D. Ingraham, Esq. Phil- 
adelphia. Carey, Lee, & Cary. 

A Treatise of the Law relative to Merchant Ships and Seamen: 
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in four Parts; 1. Of the owners of Merchant Ships; 2. Of the 
Persons employed in the Navigation thereof; 3. Of the Carriage 
of Goods therein; 4. Of the Wages of Merchant Seamen. By 
Charles Abbott, now Lord Tenterden, Chief Justice of England. 
Fourth American from the fifth London edition. Edited, with 
—— of the Author, by John Henry Abbott, of the Inner 

emple, Barrister at Law. With Annotations containing the 
principal American Authorities: By Joseph Story, one of the 
Justices of the Supreme Court of the United States. And an 
Appendix containing the American Acts respecting the Registry 
and Navigation of Ships, Salvage, the Regulation of Seamen, &c. 
&c. Boston. Hilliard, Gray, & Co. 
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